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NEGLIGENCE: WHAT DOES IT
MEAN TO PROFESSIONALS?

Recent Changes Made In The Chartered 
Accountant (Amendment) Act, 2006 

The Chartered Accountants (Amendment) Act, 
2006 (9 of 2006), (for sake of brevity referred to 
as Amendment Act, 2006) has made sweeping 
changes in the principal Act of Chartered 
Accountants Act, 1949. The changes made inter 
alia include changes made in substituting the 
First and Second schedule and bringing new 
Part IV in First Schedule and Part III in Second 
Schedule. Also, there are certain wordings 
brought about, which will have a far-reaching 
impact. For example, in the Second Schedule of 
Part I, Sl.No.7 which was earlier read as “Is grossly 
negligent in the conduct of his professional 
duties” has been changed to “Does not exercise 
due diligence, or is grossly negligent in the 
conduct of his professional duties”. 

 These changes have a far-reaching impact in 
the discharge of professional duties. Therefore, 
in this article an attempt has been made to 
discuss the matter right from the concept and 
meaning of negligence to changes made in The 
Chartered Accountant (Amendment) Act, 2006.

Under Clause 7 to the Second Schedule to 
the Chartered Accountant Act, 1949, a member 
will be considered to be guilty of professional 
misconduct if he is found to be grossly 

negligent in the conduct of his professional 
duties. What is ‘Gross Negligence’? In Clause 7 
of the above Schedule there is only reference to 
gross negligence, not negligence. Since there is 
no reference to negligence, does it mean that 
a member if found negligent but not grossly 
negligent need not be punished? If this is so, 
how does one distinguish between the two? 
What is the yardstick used to make a distinction? 
These are the progressive issues that need to be 
considered. 

The subject matter itself so deeply involves the 
reputation of a member and, therefore, attaches 
paramount significance to understanding these 
concepts. In a considerable number of cases, 
the issue came up as to whether negligence 
and gross negligence are one and the same. 
What is the intention of the legislature? If the 
intention was to award punishment only to 
gross negligence, then on such premises should 
negligence be let off? Otherwise, why was the 
phrase only ‘Gross Negligence’, brought into the 
statute? These are the critical issues that need to 
be analysed.

Meaning and Concept of Negligence

The term ‘negligence’ has not been defined — 
neither under the earlier Chartered Accountants 
Act, 1949, nor under the Amendment Act, 2006. 
Even under the General Clauses Act, 1897, there 
is no reference to the definition of the term 
negligence. But the importance of the term 
can hardly be overemphasised as it may bring 
a kind of fear psychosis for any professional, 

As per The Chartered Accountant (Amendment) Act, 2006, a member will be held guilty 
of professional misconduct if he/she does not exercise ‘due diligence’ or is grossly 
negligent in discharge of his attest duties. There are different kinds of negligence, 
classified based on the state of mind and guilt. Due to insertion of the word ‘due 
diligence’, now it is not necessary that a member should be grossly negligent to be 
guilty of professional misconduct. Even if he does not exercise due diligence in the 
discharge of attest functions it could constitute professional misconduct. 
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be it a Doctor, Lawyer, Chartered Accountant, 
Company Secretary or Cost Accountant. For the 
person alleged to have committed negligence, 
this fear stems from the vulnerability arising in 
the aftermath of the charges and being termed 
as ‘unbefitting a professional’. It may even cause 
psychological injury. Therefore, it is imperative 
to know the meaning and concept of the 
definition of the term negligence.

According to Webster’s New Dictionary 
& Thesaurus, negligence means “careless, 
disgraceful, forgetful, inattentive, indifferent, 
lax, neglectful, thoughtlessness, uncareful, 
uncaring, unmindful, unthinking”.

According to Compact Oxford Dictionary 
Thesaurus & Word Power Guide, Indian Edition, 
neglect means “carelessness, dereliction of 
duty, disregard, inadvertence, inattention, 
indifference, negligence, oversight, slackness, 
failure to give a proper care or attention to, fail 
to do something”.

In common parlance, negligence means 
carelessness, a lack of proper care and attention, 
a failure to exercise care that a prudent person 
would have exercised, opposed to diligence.

Negligence is a specific tort, which is generally 
discussed in terms of a state of mind as opposed 
to design or intention (Grant v. Australian Knitting 
Mills Ltd., AIR 1936 PC34, 159 IC667). 

Two Different Schools of Thought

 On the issue whether negligence is to be 
differentiated from gross negligence, there are 
two different schools of thought, which have 
evolved two theories. The first theory propounds 
the principle that at all times negligence is 
negligence, whatever the name ascribed to it, 
either based on state of mind or guilt. Because it 
falls within the corner of ‘negligence’, this school 
recognises the principle that negligence cannot 
be classified differently, and no distinction 
can be made between negligence and gross 
negligence. In other words, this school of 
thought recognises negligence as part and 
parcel of gross negligence.

The second school of thought propounds the 
principle that negligence has to be classified into 
different kinds based on the state of mind, guilt 
and degree. This school of thought recognises 
that negligence is related to a human element 
and is not open to any precise definition. 
In the absence of such precise definition, it 
is necessary to classify, by demarcating the 
degree of negligence. The punishment to be 
awarded is based on the degree of negligence, 
so classification is a must. Nevertheless, the first 
school of thought still recognises based on the 
degree of negligence that gross negligence 
does not always carry the same meaning as 
negligence.

Characteristics of Negligence

 Generally negligence involves an attitude 
of mental indifference, careless conduct, a 
breach of a duty, which are under the Law or by 
statute or under a contract of duty. Some times 
it may also arise out of the circumstances of 
duty, which are too demanding. The important 
characteristics of negligence are ‘occurring 
of event’. Occurring of event could be either 
imposed under law or contract of duty owed. 
Due to occurring of event of negligence, there 
could be damage. Damage could be either on 
profits or costs, or omission to do or taxes or 
injury. The guiding factor in determining the 
damage caused in normal circumstances will be 
by the consideration which ordinarily regulates 
the conduct of human affairs, would do or 
doing something that a prudent and reasonable 
person would not do.

The term negligence is attributed to careless 
act or conduct. The careless act or conduct 
is a breach of duty to the person on whom 
the duty is owed. But while considering the 
breach of duty attributing to the state of 
mind, many factors need to be considered, 
for example, predisposition of state of mind. 
The predisposition of state of mind can be 
judged by looking into the intention, design 
and purpose of the person. A distinction needs 
to be made with ‘error of judgment’. Error of 
judgment may culpably lead to negligence, 
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but because of inherent character of humans, 
which is pervasive, it cannot be ruled out in 
any facet of life. Because of this distinguishable 
human character, error of judgment would not 
by itself attribute to negligence. Likewise, an 
inadvertent act or design that does not purport 
to fraud may not be considered as negligence. It 
is to be noted that circumstances where there is 
no intention to harm but the consequence and 
after-effect leads to high risk and recklessness, 
would still constitute negligence.

Negligence is subjective and associated 
with qualitative nature. When it is said to be 
qualitative nature, it cannot altogether rule out 
the element of human tendencies and existence 
of care. Therefore, if not all care, at least some 
element of care is always associated with it. 
If there exists utter carelessness, and there is 
no element of care, it is necessary to see the 
motive behind it. If there is a definite motive, 
such negligence is termed as ‘gross negligence’. 
Negligence has an inbuilt character of careless 
act. When a careless act travels with ill design or 
purpose or disregard completely, it amounts to 
gross negligence. Therefore, the attitude of state 
of mind and risk associated with it determines 
whether it is negligence or gross negligence 
or negligence for fraud. Negligence cannot be 
presumed. It needs an inquiry to determine the 
degree of care or duty owed is performed.

 Requirements of Negligence

In order to fall within the meaning of 
‘negligence’ the following requirements/
elements should subsist:

a. Legal obligation: When there is legal 
obligation arising under law or by statute 
that casts a duty on a person to do so. Failure 
to perform duty gives rise to negligence. 

b. Duty bound under general contract: 
When there is duty cast on a person to do so 
under general contract, any breach of duty 
would be called negligence. For example, 
client and professional, when client entrusts 
duty to professional and the latter acts in 
breach of duty.

c. Duty arising out of master-and-servant 
relationships. 

d. Damage: In order to say negligence, it is 
essential that some damage would have 
occurred to the person employing or to the 
person to whom the duty is owed. Without 
any damage, it cannot be said that the 
person has acted negligently.

e. Breach of duty: Mere damage is not 
enough. But damage should occur out of 
and in the course of breach of duty of a 
person whom it is alleged. Therefore, there 
should be nexus between the breach of 
duty and damage caused.

f. Inseparable acts: Duty owed and damage 
are integral elements of negligence and 
both are inseparable.

Kinds of Negligence

 In order to award punishment, it is necessary 
in the first instance, to determine the degree of 
negligence. Based on the degree of negligence, 
the state of mind, guilt and culpability of mind, 
the kinds of negligence are classified as follows:

(a) Ordinary negligence: Ordinary negligence 
attributes to some element of duty or care 
being absent. But such absence of duty 
and its effect of damage to the person to 
whom the duty owed is minimal, hence it is 
termed as ordinary negligence. This kind of 
negligence is common wherever the human 
element exists. This is characterised as 
being unintentional and unharmful. While 
considering 'professional misconduct', 
ordinary negligence should not fall within 
the ambit of professional misconduct. 

(b) Contributory negligence: Contributory 
negligence relates to conduct of person 
who has a duty to perform, and the duty 
performed falls below the standard to 
which he is required to conform. Here the 
degree of care, carelessness and conduct of 
person is very important. While considering 
the degree of care, the reasonable conduct 
of a person is more essential than normal 
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standard of care. Despite the person acting 
with utmost care, if damage results, it would 
not be said to be ‘contributory negligence’.

(c) Constructive negligence: Constructive 
negligence occurs when the person who 
owes duty deploys another to carry out the 
work at his instance. In the course of the 
carrying out of work, either due to want 
of skill or inexperience or for whatever 
reason, the latter causes negligence that 
is under control of the former person who 
actually owes duty. For example, assume X 
is engaged to do some professional work, 
and Y is X’s assistant. In turn, X instructs 
Y to carry out some work. Because of 
carelessness of Y, X is held negligent. This is 
termed ‘constructive negligence’.

(d) Gross negligence: The dictionary meaning 
of gross refers to ‘total’, complete, blatant. 
The gross negligence in the discharge of 
duties partakes shades of delinquency 
(AIR 1957 SC IOM). When there is absolute 
dereliction of duty, with an attitude of ‘don’t 
care’ it amounts to gross negligence. When 
there is complete and absolute disregard to 
duty owed, it is said to be gross negligence. 
It is not mere negligence but highest degree 
of negligence. Gross negligence plays a 
dominant role in determining whether 
a person is guilty of negligence and also 
awarding of punishment.

The Chartered Accountants Act 1949, Clause 
7 of the Second Schedule part I uses the term 
‘gross negligence’. A Chartered Accountant 
shall be guilty of professional misconduct if 
he is grossly negligent in the conduct of his 
professional duties. There is a reference to the 
term ‘gross negligence’ but not negligence, 
so to hold a respondent guilty of professional 
misconduct under the said clause, it is essential 
to draw a distinction between gross negligence 
and negligence.

Gross negligence normally partakes the 
character of wilful or intentional act. Because 
of this inherent nature, this kind of negligence 
is amenable for civil proceedings and criminal 

proceedings. Whereas negligence does not 
have a motive with purpose, design or intent; 
it occurs due to carelessness. Mere negligence, 
without any intent or purpose to deceive, cannot 
be considered as gross negligence.

To establish gross negligence, it is necessary 
to look into the motive. The Supreme Court has 
observed (in An Advocate, AIR 1989 SC 245) that 
the Disciplinary Committee did not consider the 
question as to whether the facts established that 
the appellant was acting with an oblique motive, 
with bonafide or malafide or dishonest motive. 
This presupposes mensrea. By this it establishes 
whether it is negligence or amounting to 
culpable negligence. In Kumaravellu v. Bar 
Council of India, AIR 1997 SC 1014, the Supreme 
Court observed that the negligence on the part 
of an Advocate was without moral turpitude 
or delinquency and, therefore, he was not held 
guilty of professional misconduct. 

The word negligence is associated in the 
section with the word ‘misconduct’ and involves 
some element of moral culpability. Here 
imprudence is not enough; want of judgment 
is not enough and grave error of judgment is 
also not enough. (Regional director, Ministry of 
Industry, Dept of Co Affairs v. Indrajit Roy).

In the majority of the court judgments, in 
dealing with the cases of Advocates under 
Advocates Act, 1935, courts have held that mere 
negligence or error of judgment on the part of 
the Advocate would not amount to professional 
misconduct. Because, error of judgment cannot 
be completely eliminated in all human affairs and 
mere negligence may not necessarily show that 
the advocate was guilty of it (A. Vakil ILR 49 MAD 
523(AIR 1926 MAD 568). The courts were inclined 
to examine and to test whether gross negligence 
involves moral turpitude or delinquency. 
Whenever conduct proved against an advocate 
is contrary to good morals or is unethical, it may 
be safely held that it involves moral turpitude. 
The expression moral turpitude or delinquency 
is not to be construed in a restricted sense. 
Therefore, according to the Supreme Court of 
India, mere negligence or error of judgment on 
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the part of the advocate would not amount to 
professional misconduct. This being the case 
for advocates, could the same yardstick apply 
to Chartered Accountants? It is not without 
doubt. In Registrar of Companies v. K.B. Madan 
Vol V P-I, II, III, pg 631-667, this issue came up. The 
Disciplinary Committee has observed that there 
is “no reason why the same yardstick should not 
be applied to the profession of accountancy”.

In Registrar of Companies v. S.A. Sundaram VOL 
I pg 144, where the Committee observed on the 
evidence and other tests having been carried 
out by the respondent in respect of receipt and 
payments of the cash book, on allegation of 
omission, the Council held that this omission 
amounted to worst negligence but not gross 
negligence on the part of the respondent.

In Ganeshan v. A.K. Joscelyne VOL III, the 
Calcutta High court observed, “The charge is 
not one of inefficiency, but of misconduct and 
an allegation of misconduct, an imputation of 
a certain mental condition is always involved. I 
think it would be impossible for any professional 
man to exercise his profession, if he was to be 
guilty of misconduct, simply because he had 
not in a given case been able to do all that 
was required in the circumstances or that had 
misconceived his duty or failed to perform a 
part of it. I think the test must always be whether 
in addition to the failure to do the duty, partial 
or entire, which had happened there had also 
been a failure to act honestly and reasonably”. 
But different views were held in Registrar of 
Companies, Bombay v. V.P. Bagdad 227 VOL IV of 
Disciplinary Cases.

 To arrive at gross negligence, it is necessary 
to draw a distinction between negligence and 
gross negligence, tolerable negligence and 
culpable negligence. In culpable negligence an 
attempt will be made to believe the other person 
that everything is all right which is otherwise 
not. In such circumstances, it amounts to gross 
negligence.

(e) Wilful negligence: Wilful negligence 
occurs where there is a deliberate or wilful 

or intentional act of a person. There is 
deliberate act either directly or indirectly. 
Wilful negligence squarely falls under 
Clause 7, of Part I of Second Schedule to the 
Chartered Accountants Act, 1949.

(f) Culpable negligence: This happens when a 
person induces others directly or indirectly 
by any means to believe a state of things 
and induces him to act. Later if such state 

of things is found not to exist or is a farce 
then such person is said to have shown 
a culpable behaviour. Such act is termed 
as ‘negligence or culpable negligence’. 
Culpable negligence, coupled with 
delinquency, amounts to gross negligence.

For Professional Misconduct “Gross 
Negligence or Delinquency in Negligence 
is Necessary”

In order to fall within the mischief of 
professional misconduct, gross negligence is 
a must. To fall under gross negligence, mere 
negligence is not enough, but delinquency 
in negligence is required. Delinquency in 
negligence is that which would reasonably 
amount to disgrace or dishonour to the repute 
and competence of the professional members. 

While considering gross negligence, due 
attention has to be given to the gross negligence 
involving moral turpitude and gross negligence 
of duty. Involvement of moral turpitude is 
severe. To hold a professional member guilty, it is 

 
Error of judgment would not by 
itself attribute to negligence. 
Likewise, an inadvertent act or 
design that does not purport 
to fraud may not be considered 
as negligence. It is to be noted 
that circumstances where there 
is no intention to harm but the 
consequence and after-effects 
leads to high risk and recklessness, 
would still constitute negligence. 
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not necessary that there exists moral turpitude. 
Here the professional is opposed to honesty, or 
good morals or he is unethical.

“Does Not Exercise Due Diligence” – What 
It Means

 The Amendment Act, 2006, has inserted the 
term, “Does not exercise due diligence” or grossly 
negligent in the conduct of his professional 
duties, to fall under professional misconduct. 
The reason for bringing change by inserting 
”does not exercise due diligence”, is mainly due 
to the controversial nature of the word gross 
negligence. As noted supra in many cases, 
certain acts have been held as “negligence but 
not gross negligence”. Because, mere negligence 
is not enough and severity of the situation 
warrants to ascribe gross negligence. To avoid 
any controversy in this regard it was thought 
fit to insert “Does not exercise due diligence” to 
the existing word grossly negligent. 

This has been brought in broadest sense and 
in its widest amplitude. The member would be 
punished not only for gross negligence, but also 
on account of failure to exercise due diligence. 
The yardstick for failure to exercise due diligence, 
will be what a man of ordinary prudence would 
do under the given circumstances. Therefore, 
it is important to note the significance of 
the term ‘Due Diligence’. What does it mean? 
Does it mean the constant care that a man of 
ordinary prudence would take under given 
circumstances? It is a reasonable presumption 
that a professional in the discharge of his duties 
would act in a manner in which a man of ordinary 
prudence would act. This presumption will 
always hold good, unless it is proved otherwise. 

 There are several decisions of the courts, 
which have held that in order to punish a 
member under Clause 7 of Part I to the Second 
Schedule, the member should be found guilty of 
gross negligence. Other than gross negligence, 
a member cannot be punished. Therefore, in 
many circumstances, respondents have been 
held negligent, but not grossly negligent, and 
as a result could not be held guilty. In some 

circumstances, the respondent has been held 
guilty of worst negligence but even in such cases 
the respondent could not be held guilty of gross 
negligence. This has become a cause of concern. 
It appears that, to obviate these circumstances, 
the term ‘Due Diligence’ has been inserted. The 

effect of this insertion is, when a respondent is 
found as not having exercised due diligence in 
discharge of his duties, he may be liable to be 
found guilty of professional misconduct.

Negligence or Gross Negligence?

1. Negligence is a part and parcel of gross 
negligence, whereas gross negligence is 
not a part of negligence.

2. The degree of impact of negligence is 
meagre, whereas in case of gross negligence 
the degree of impact is more.

3. Negligence is akin to mistake as it is 
attributed to human tendencies, whereas 
gross negligence is more akin to mischief.

4. One school of thought views negligence 
as excusable, but gross negligence as 
punishable.

5. In case of professionals, negligence is viewed 
considering the degree of damage, whereas 
gross negligence is viewed considering its 
severity impact. 

6. Gross negligence occurs when it reaches 
beyond the level of negligence. r

 
Other than gross negligence, a 
member cannot be punished. 
Therefore, in many circumstances, 
respondents have been held 
negligent, but not grossly 
negligent, and as a result could 
not be held guilty. In some 
circumstances, the respondent 
has been held guilty of worst 
negligence but even in such cases 
the respondent could not be held 
guilty of gross negligence.


