
www.icai.orgTHE CHARTERED ACCOUNTANT    november 2020130

Legal Update

Legal Decisions
DIRECT 
TAXES

Income Tax

LD/69/54, [Madras High Court: Tax 
Case Appeal No.32 /2019], Sutherland 
Global Services Vs. The Commissioner 

of Income Tax, 23/09/2020

High Court held that ITAT had no jurisdiction 
to direct the AO by virtually reopening the 
proceedings concluded under section 201 of the 
Act pursuant to the order passed by the CIT(A) 
in assessee’s favour. The issue had attained finality 
pursuant to favorable order of CIT(A) against TDS 
order under section 201, which was not contested 
by the Revenue. Tribunal misdirected itself by 
observing that it has got all powers to examine full 
facts as it is the final fact finding Authority and 
thus ITAT exceeded its jurisdiction in remanding 
the issue.

The assessee is engaged in business process 
outsourcing and IT enabled services. The assessee 
entered into an agreement dated 01.07.2005 with a 
company incorporated in the US for the purpose 
of rendering marketing services. The US Company 
was remunerated with a Business Development 
Commission (BDC) to procure business for the 
assessee. During the AY 2008-09, the assessee 
incurred an amount of ` 22.41 Crores in relation 
to payment of such BDC to the US company. No 
deduction of tax at source under section 195 was 
made by the assessee since as per the assessee, 
the income was not chargeable to tax in India and 
there was no obligation to withhold taxes.

High Court found that the assessee had submitted 
that the Tribunal exceeded in its jurisdiction 
while remanding the matter to the AO by making 
certain observations with regard to taxability of the 
BDC. High Court observed that no litigant has an 
inherent right of appeal against the judicial order 
unless such a right is given by a Statute and that 
where whole or part of the order has not been 
appealed against, it would be final and the Appellate 
Authority, in case here is an appeal against a 

part of an order, would have no jurisdiction in 
the absence of statutory provisions, in the other 
part, which does not form part of the subject 
matter. Further the subject matter cannot be 
expanded by the Appellate Tribunal and appellant 
cannot be worse off before the Tribunal in their  
own appeal.

In instant case, the High Court noted that the 
very issue that whether the assessee was required 
to deduct tax at source with regard to BDC 
expense was considered by TDS Authority of 
Revenue and in which case a favourable order for 
the assessee was passed by the CIT(A). Further, 
the assessee specifically contended before the 
Tribunal that the above order attained finality and 
that the Tribunal had no jurisdiction to reopen 
the same especially in the absence of an appeal 
filed bythe Revenue against the ratio of said order. 
As per High Court, the Tribunal misdirected 
itself by observing that it had got all powers to 
examine full facts as it was the final fact-finding  
Authority.

High Court stated that the jurisdiction of the 
Tribunal was confined to the Lis before it and more 
particularly in this case, it was the assessee’s appeal 
and they cannot be worse off in their appeal and 
the Tribunal had no jurisdiction to direct the AO 
by virtually reopening the proceedings concluded 
under section 201 of the Act pursuant to the order 
passed by the CIT (A). 

High Court observed that the ITAT in its order 
had held the AO had to examine as to whether 
there was any concerted effort to shift profits by 
camouflaging it as commission on sales. This was 
never the case of the Revenue either before the 
AO or before the CIT (A) or for that matter before 
the Tribunal. High Court held that the Tribunal 
exceeded in its jurisdiction while remanding the 
matter to the AO, which had the effect of reopening 
a concluded proceeding pursuant to order passed 
by the CIT (A). High Court thus ruled in favour of 
the assessee.
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LD/69/55, [Madras High Court: T.C.A.No.670 
of 2019], The Commissioner of Income Tax Vs. 

VVA Hotels Private Limited, 21/09/2020

Addition under Section 56(2)(viib) deleted by 
the High Court with respect to shares issued 
at premium by assessee-company by accepting 
Discounted Cash Flow (DCF) method under Rule 
11UA to substantiate the share valuation. AO had 
noted that assessee’s actual revenue varied from the 
projected revenue for four years, High Court holds 
that a ‘projected value’ is an ‘estimate’ and in any 
case, the variation in the estimate in the present 
case, was marginal. DCF method as stipulated 
under Rule 11UA does provide for an estimation 
and merely because the AO is of the view that NAV 
method alone has to be adopted is not a ground to 
reject the DCF method. 

The assessee filed its return of income for the AY 
2013-14 and during the course of assessment, it was 
pointed out that the assessee company had issued 
2,04,594 shares with a face value of `10/- and share 
premium of `1000/- per share. Assessee submitted 
that the value of shares was done by adopting 
the Discounted Free Cash Flow (DCF) method 
as per the report of the Chartered Accountant. 
According to AO, such valuation based on DCF 
method was by adopting the projections of future 
profits which would not yield the true picture on 
the date of valuation, as the assessee had made only 
a projection of revenue growth. The AO took note 
of the further returns filed by the assessee for AYs 
2014-15to 2016-17, compared the actual sales with 
that of the projected value in the DCF valuation 
and came to the conclusion that the assessee had 
made excessive projection of revenue without any 
reasonable basis. 

AO held that NAV method was to be applied and 
AO computed the value and assessed the same at 
`18.51Crores as income from other sources as per 
Section 56 (2) (viib) of the Act, as the value of the 
shares sold, were unreasonable. CIT(A) and ITAT 
ruled in favour of assessee, aggrieved by which the 
Revenue filed appeal before Madras HC.

HC found that the CIT (A) noted the facts that the 
assessee company had established a new hotel in the 
central part of Chennai city and the construction 
was completed and the hotel was opened in the FY 
2012-13relevant to the AY 2013-14. High Court 

noted that the assessee adopted the DCF method 
as available to it under Rule 11UA of the Rules for 
arriving at the value of the shares allotted and the 
share premium received.

High Court observed that the CIT (A) noted that 
the assessee had an option to adopt the NAV 
method or DCF method to arrive at the valuation 
of unquoted shares. Thus, unless the AO was able 
to bring out any evidence of abuse of benevolent 
provisions with an intention to defraud the 
Revenue, the option given to the assessee shall 
be held to be absolute. Further, after noting the 
percentage of the allotment of shares, the CIT 
(A) on facts found that the difference between 
the actual sales revenue over the years, i.e., from 
AY 2013-14 to 2016-17 with that of the projected 
sales revenue adopted in the DCF method was 
very marginal. Thus, unless and until there was 
material available with the AO to pin down the 
assessee on the ground of fraud or misuse of the 
provisions of law, the adoption of the DCF method 
cannot be held to be wholly illegal. As per the High 
Court, when the assessee had adopted a particular 
method of valuation as provided under the Act 
and Rules and in the absence of any material that 
such method was adopted to defraud the Revenue, 
merely because the AO was of the view that NAV 
method alone had to be adopted as not a ground 
to reject the DCF method. High Court noted that 
when AO had discarded the DCF method adopted 
by the assessee on the ground that the actual 
revenue varied from the projected revenue for four 
years, the Tribunal rightly noted that the projected 
value was an estimate and the variation in the 
estimate was marginal. Therefore, the Tribunal 
came to the conclusion that there was no material 
to hold that the assessee’s projected sales revenues 
were fabricated or manipulated.

High Court thus ruled in favour of assessee and 
deleted the addition made under Section 56(2)(viib).

LD/69/56, [ITAT Mumbai: ITA NO. 3295/
MUM/2019], The Asst. Commissioner 

of Income Tax Vs. Ehara Engineering P. 
Ltd.,21/09/2020

No penalty to be levied under Section 271(1)(c) 
where addition is made merely on estimation basis. 
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While framing the assessment order under Section 
143(3) r.e. Section 147, an addition on account of 
bogus purchases was made by the AO to the extent 
of 12.5% of the total bogus purchases and thereafter 
AO initiated penalty proceedings under Section 
271(1)(c) for the same. There has to be a positive 
act of concealment on the part of the assessee and 
onus to prove this is on the Department. It is a well 
settled legal position that no penalty can be levied 
on estimated additions.

For AY 2011-12, addition was made on account of 
bogus purchases to the extent of ad-hoc 12.5% of 
alleged bogus purchases. Thereafter penalty under 
Section 271(1)(c) was also initiated and was levied 
by the AO. CIT(A) deleted the penalty holding 
that no penalty can be levied on addition made on 
estimate basis, aggrieved by which the Revenue 
preferred an appeal to the ITAT.

ITAT referred to Punjab and Haryana High Court 
ruling in the case of Harigopal Singh vs. CIT [258 
ITR 85(P&H)]. ITAT noted that it is a well settled 
legal position that no penalty can be levied on 
estimated additions. ITAT observed that P&H 
High Court in above case had noted that where 
the addition in the income were made on estimate 
basis that itself does not lead to the conclusion 
that the assessee either concealed the particulars 
of his income or furnished inaccurate particulars 
of such income. There has to be a positive act of 
concealment on the part of the assessee and onus 
to prove this is on the Department. Thus, where 
the addition is made merely on estimation, the 
provisions of Section 271(1)(c) of the Act are not 
attracted. 

ITAT thus affirmed the order of CIT(A) and ruled 
in favour of assessee.

LD/69/57. ITAT Mumbai: ITA NO. ITA No. 
852/Mum/2019, The Dy. Commissioner of 

Income TaxVs.HDFC Sales Private Limited, 
18/09/2020

Disallowance under section 37 for AY 2015-16 
towards provision for expenses in 31 different 
expense heads made on 31.03.2015 was deleted by 
the CIT(A) in the case of HDFC Sales P. Ltd. ITAT 
affirmed CIT(A)’s order. Assessee had made year-

end provision of ` 10.24 crore based on estimation 
of previous month’s expenditure and ultimately 
made expenses of ` 10.46 crore. ITAT rejected 
Revenue’s contention that there was no scientific 
basis for making provision of the expenses and 
the estimation projected was misleading. ITAT 
also rejected revenue’s contention that if there was 
certain liability, the assessee should have made 
TDS and in absence of TDS the provision was liable 
to be disallowed under Section 40(a)(ia). ITAT 
upheld CIT(A)’s observation that no disallowance 
can be made in the context of Section 40(a)(ia) as 
no payment was exactly identified or quantified.

The assessee while filing its return of income for 
AY 2015-16 declared loss of ` 6.21 crore. The AO 
noted that assessee in the statement of accounts 
had made a provision of ` 10.24 crore for under 
31 heads of expenses for one-month expenses.
The assessee had made provision in respect of 
expenditure pertaining to the previous year ending 
31/03/2015. The AO also issued show-cause notice 
asking whether any tax was deducted (TDS) on 
such provisions or such provisions were disallowed 
for computation of income under the normal 
provision as well as under the provision of Section 
115JB.

CIT (A) granted relief to the assessee by taking 
view that the provisions made by the assessee 
cannot be held to be contingent expenditure as 
the expenditure have been made on a certain basis 
for each head of expenses so the accounts adopted 
by the assessee represent the true and fair view 
of assessee’s business, which was consistent with 
accounting standards. CIT(A) also held that no 
disallowances can be made under Section 40(a) 
(ia) of the Act, since the scheme of TDS proceeds 
on the assumption that the person whose liability 
was to pay an income knows the identity of the 
beneficiary or the recipient of the income. Further, 
the amount of payment should also be exactly 
quantified.

ITAT observed that assessee was regularly 
following the practice of making provision for 
various expenses for the month of March, which 
was reversed on 1st April of next year and that 
expenses were considered onthe basis of actual 
payment in the subsequent year. 
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ITAT observed that stated that the AO had not 
brought any fact on record that recipient was 
certain or identifiable. ITAT observed that the 
assessee had made provision in the last month the 
FY only on the basis of estimation of earlier month 
of the FY. However, the AO had not examined 
whether the provision made for the month of 
March 2015 was not a reliable estimate on account 
of past obligations. ITAT noted that the assessee 
made provision of `10.24 crore and ultimately 
made expenses of `10.46 crore, which clearly 
demonstrate that assessee made the provision after 
due diligence which cannot be said to be an adhoc 
provision.
ITAT thus affirmed the order passed by CIT (A) 
and ruled in favour of assessee.

LD/69/58, Karnataka High Court: I.T.A. 
NO.171 OF 2011, The Director of Income Tax, 
International Taxation Vs. Texas Instruments 

Incorporated, 14/09/2020

Pursuant to Section 195 application made by the 
Indian subsidiary of assessee (which was the payer 
to the assessee), AO had held that 20% of the IT 
support service receipts was chargeable to tax. 
However, during the assessment proceedings 
of assessee it was held that 15% of various other 
components included in the IT support service 
such as salary, equipment and maintenance was 
also taxable as royalty. AO thus raised a demand 
and also levied interest under Section 234B. ITAT 
held that in respect of non-residents, Section 
195 puts an obligation on the payer to deduct 
income-tax at source and thus the entire tax is to 
be deducted at source which is payable on such 
payments made by the payer to the non-resident 
and thus the question of payment of advance tax by 
non-resident-assessee would not arise. ITAT had 
thus held that interest under Section 234B was not 
leviable. High Court upheld ITAT’s order.

The assessee is a foreign company engaged in 
manufacture of semiconductor components. For 
the AY 2005-06, the assessee received a sum of  
` 85.93 crore towards EDA charges from M/s 
Texas Instruments (India) Private Limited, which 
were accrued in India under Section 9 (1) (vi) 
of theAct. During the assessment proceedings, 

the AO noticed that the assessee company had 
received ̀  46.29 crore from M/s Texas Instruments 
India towards IT support services and out of the 
above receipt, theassessee has only declared 20 per 
cent as income accruing in India which comes to  
` 9.25 crore After considering various clauses of 
the agreement between assessee and its Indian 
subsidiary, the AO came to a conclusion that 15 per 
cent of receipts towards salaries ofthe employees 
amounting to USD 35,21,000 and 15 per cent of 
receipts towards equipment and maintenance were 
taxable in India as royalty, and not only 20 per cent 
of total receipts as offered by the assessee. The 
AO accordingly, raised a demand for consequent 
tax shortfall and also levied interest under Section 
234B on the advance tax payable but not paid. The 
levy of interest under Section 234B was challenged 
by the assessee.

ITAT ruled in favour of assessee aggrieved by 
which the Revenue filed appeal before Karnataka 
High Court. High Court observed that assessee 
being a foreign company all its receipts were tax 
deductible at source and its subsidiary in India i.e. 
M/s Texas Instruments Incorporated (India) had 
filed an application before the AO under Section 
195 of the IT Act claiming that the charges of IT 
support services to the assessee was not taxable in 
India.

High Court observed that in respect of non-
residents, Section 195 puts an obligation on the 
payer, i.e. any person responsible for paying to 
a non-resident, to deduct income-tax at source 
at the rates in force and thus the entire tax is to 
be deducted at source which is payable on such 
payments made by the payer to the non-resident. 
High Court held that once it is found that the 
liability was that of the payer, liability to pay tax 
on the non-resident assessee arises only upon 
default by the payer to deduct such tax and thus 
“the question of payment of advance tax would not 
arise. Thus, High Court held that it would not be 
permissible for the revenue to charge any interest 
under Section 234B

HC further found that from perusal of the provision 
of Section 209 (1) (d), it was axiomatic that assessee 
was entitled to, in its computation of its advance 
tax liability to take a tax credit of the amount, 
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which was deductible or collectible irrespective of 
fact whether the amount was actually deducted or 
collected. High Court thus perused Section 209 (1) 
which was amended with Finance Act 2012 w.e.f. 
2012 and rejected Revenue’s analogy that the term 
‘deductible’ used in Section 209(1)(d) is to be read 
as deducted, and thus assessee was not entitled to 
take credit for such short deducted TDS. 

Transfer Pricing

LD/69/59, ITAT Delhi: ITA No. 161/Del/2017 
BhartiAirtel Services Limited Vs. The Dy. 

Commissioner of Income Tax  
06th October, 2020

Delhi ITAT held that outstanding receivables is a 
separate international transaction of the assessee 
since payment was not made within the period of 
15 days as stated by the service agreement between 
assessee and its AE which has certain benefit of 
extended credit to the AEs. ITAT noted that as per 
agreement, if the payment is beyond 15 days, it 
does not include the cost of service for withholding 
the payment beyond 15 days by the associated 
enterprises. This shows that in the service cost, 
the cost of outstanding which remains overdue is 
not factored. ITAT held that outstanding debtors 
beyond an agreed period is a separate international 
transaction of providing funds to its associated 
enterprise for which the assessee must have been 
compensated in the form of interest at LIBOR + 
300 BPS as held by CIT(A)

The assessee is engaged in the business of selling 
hardware for Internet and satellite business and 
also in the field of providing training. During 
proceedings for AY 2011-12, TPO examined the 
balance sheet which revealed that the receivables 
had not been received within the stipulated time 
of 15 days as per the service agreement with the 
AE. Therefore interest on the outstanding amount 
beyond a specified period of 15 days was computed 
which was held to be a separate international 
transaction which required to be benchmarked and 
assessee was required to be compensated by the AE. 
TPO adopted an interest rate at the rate of 11.69% 
adopting SBI rate + 300 bps and computed the 
interest of ` 4.46 lakhs. Before AO, assessee argued 

that its working capital adjustment margin was 
higher than the working capital adjusted margin of 
the comparables and thereby demonstrating that 
the overall profitability of the assessee adequately 
compensated for outstanding receivables. 

In appeal before the CIT(A), it was held that for 
benchmarking such loan only LIBOR should be 
applied since the outstanding receivable was in US 
dollars instead of SBI base rate being adopted by 
the AO.

ITAT noted that the service agreement clauses 
provided that the service costs should constitute 
full consideration for the company for the 
providing of services to the recipient and if the 
payment is beyond 15 days, it does not include 
the cost of service for withholding the payment 
beyond 15 days by the associated enterprises. 
ITAT thus observed that this fact shows that in the 
service cost, the cost of outstanding which remains 
overdue is not factored.

ITAT held that outstanding debtors beyond an 
agreed period is a separate international transaction 
of providing funds to its associated enterprise for 
which the assessee must have been compensated 
in the form of interest at LIBOR + 300 BPS as held 
by CIT(A). ITAT distinguished various rulings 
relied upon by the assessee and affirmed the order 
of CIT(A).

LD/69/60, [ITAT Delhi: ITA No. 5165/Del/2016], 
Global One India Private Limited Vs. The Dy. 
Commissioner of Income Tax, 30/’09/ 2020

CIT(A) refused admission of additional evidence 
by assessee in the form of audited financial 
statements filed for the first time during the 
appellate proceedings for AY 2004-05. Delhi 
ITAT rejected such refusal of CIT(A) and directed 
the AO to make de-novo assessment after duly 
considering the evidence. ITAT noted that due 
to some changes in the management, assessee 
could not file audited financial statements along 
with audit report and other statutory documents 
during the assessment proceedings owing to which 
AO made an adjustment by way of an ad-hoc 12% 
mark-up on total cost of providing services by the 
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company to its parent company. As per ITAT, an 
earlier inability to lead evidence should not be 
held against the assessee unless it is known to be 
incorrect or suggested to be incorrect or there 
was evidence to suspect that the evidence was 
fabricated as mentioned in CBDT Instruction  
No.14 (XL-35) dated 11th April, 1955. ITAT directed 
AO to make the assessment after duly considering 
the evidence and after giving proper opportunity 
to the assessee.

For AY 2004-05, the return of income was filed 
declaring a loss of ` 1.04 crores on the basis of 
unaudited accounts. During regular assessment 
proceedings for this year, the AO asked assessee 
to provide audited accounts and details of 
expenses incurred during the given year. Due 
to unavailability of data, the AO assessed the 
income at a ad-hoc 12% mark-up on total cost of 
providing services by the assessee to its parent 
company and accordingly computed the taxable 
income at ` 58.66lakhs. The audit of the financial 
statements could be completed only by January 
10, 2008 i.e. by the time assessment proceedings 
were already concluded. The company law board 
also subsequently, compounded the offence of 
assessee for not filing the audited annual accounts  
in time.

Assessee filed an application under Rule 46A dated 
24/02/2015 for furnishing additional evidences 
i.e. audited financial statements, tax audit report, 
Form 3CEB, TP documentation, computation of 
income basis audited financial statements. CIT(A), 
on receipt of application for admission of additional 
evidence, requisitioned a remand report from the 
AO. AO objected to admission of the additional 
evidence. Subsequently, the assessee filed another 
request letter dated March 24, 2015 for admission 
of additional evidence. Thereafter, CIT(A) vide 
letter dated June 03, 2015 directed AO to refer the 
matter to the TPO for the reason that the assessee 
was following Profit Split Method (PSM) and, 
accordingly, AO should have referred the matter 
to the TPO. Thereafter, CIT(A) was transferred 
and his successor took over the case who passed 
the impugned appellate order dated  20/07/2016 
and dismissed the appeal. Aggrieved, assessee filed 
an appeal before ITAT challenging CIT(A)’s order 
wherein he refused to admit additional evidence

ITAT noted that the assessee did not file audited 
financial statements along with the audit report 
either atthe time of filing of return or during the 
course of assessment proceedings. ITAT stated 
that the bona fide of the assessee is lent credence 
by the fact that the assessee had also moved 
an application before the Company Law Board 
(CLB) for compounding of offences requesting 
compounding for not filing the audited annual 
accounts and offence was compounded by the CLB. 
ITAT noted that that the failure to submit audited 
accounts and the audit report during the course of 
assessment proceedings was entirely out of control 
of the assessee company.” Further assessee’s 
correct income could be determined only on the 
basis of the audited financial results and it would 
be incorrect to shut out an assessee in the process 
of administration of justice from leading evidence 
to prove its case.

ITAT remarked that an earlier inability to lead 
evidence should not be held against the assessee 
unless it is known to be incorrect or suggested 
to be incorrect or there was evidence to suspect 
that the evidence was fabricated. ITAT held that 
since the audited financial statements and audited 
report could not be filed during the course of 
assessment proceedings due to factors entirely 
beyond the control of the assessee, in the interest 
of substantial justice, the AO should de-novo make 
the assessment after duly considering the audited 
financial statements. ITAT thus ruled in favour of 
assessee.

GST

LD/69/61, [2020-TIOL-1599-MAD-GST], 
Transtonnelstroy Afcons Joint Venture and 
Ors vs. Union of India and Ors, 21/09/2020

Section 54(3)(ii) of the CGST Act is held to be 
constitutionally valid. Rule 89 (5) of the CGST 
Rules, limiting the ITC only in respect of Inputs 
and not in respect of input services is held to be 
intra-vires Section 54(3)(ii) of the CGST Act.

Facts:

Multiple writ petitions were filed challenging the 
constitutional validity of Section 54(3)(ii) of the 
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Central Goods & Services Tax Act contending 
that it’s violative of Article 14. In addition thereto, 
it was contended that Rule 89 (5) of the CGST 
Rules is ultra vires Section 54 and constitution 
of India. The case of the Petitioners is that in 
cases involving the accumulation of input tax 
credit (ITC) due to inverted duty structure, 
they are entitled to a refund of the entire 
unutilised ITC, irrespective of whether such 
credit accumulated on account of procurement 
of input goods and/or input services. For 
this purposes, Petitioner contended that the 
word “inputs” in Section 54(3)(ii) of the CGST 
Act and in the definition of “Net ITC” in the 
amended Rule 89(5) of the CGST Rules should 
be ascribed a meaning so as to include therein 
“input services” also. 

Held:

The Petitioner had contended that reading Section 
54(3)(ii) extends the entitlement to a refund of the 
entire unutilised input tax credit is recognized and 
provided for in Section 54(3). It further contended 
that as regards the class of person where the input 
tax credit is accumulated on account of the rate 
of tax on input goods being higher than the rate 
of tax on output supplies, the proviso sets out 
the eligibility condition. Once the said eligibility 
condition is satisfied by a registered person, 
such a person is entitled to claim a refund of the 
entire unutilised input tax credit as per Section 
54(3). As regards the eligibility conditions, it was 
contended that a registered person who procures 
input goods at a rate of tax which is higher than 
the rate of tax on such person’s output supply 
would be entitled to a refund on unutilised input 
tax credit arising not only out of procurement 
of input goods but also on the procurement of 
input supplies. On the other hand, a person who 
procures only input services would not be entitled 
to any refund of unutilised input tax credit. It’s on 
this ground, the Petitioners also challenged the 
constitutional validity of Section 54(3)(ii) as being 
violative of Article 14 unless the word “inputs”, as 
used therein, is read in such a manner as to include  
input services. 

Rejecting the same, the Hon’ble Court held that if 
the intention was not to identify the source from 

which (i.e. input goods and the rate of tax thereon) 
unutilised input tax credit should accumulate for 
entitlement to refund, the expression the words 
“credit has accumulated on account of ” would 
not have been introduced. The Court, therefore, 
held that the proviso does perform the larger 
function of also limiting the entitlement of a 
refund to credit that accumulates as a result of 
the rate of tax on input goods being higher than 
the rate of tax on output supplies.

Extending the said reasoning further, the 
Hon’ble Court held that it is clear that Net ITC 
has been re-defined in the amended Rule 89(5) 
so as to provide for a refund only on unutilised 
input tax credit that accumulates on account of 
input goods, whereas, as per the unamended 
Rule 89(5), Net ITC covered not only input tax 
credit availed on input goods but also on input 
services. In light of the conclusion that a refund 
is permitted only in respect of unutilised input 
tax credit that accrues or accumulates as a result 
of the higher rate of tax on input goods vis-a-
vis output supplies, the amended Rule 89(5) 
is in conformity with the statute. It also held 
that plain reading, statutory definitions, and 
the context of Section 54(3) (ii) point in the 
same direction, namely, that the word “inputs” 
encompasses all input goods, other than capital 
goods,and excludes input services.

As regards the constitutional challenge on the 
grounds of violation of Article 14, the Court 
held that the subject matter of controversy is 
the entitlement to refund of unutilised input tax 
credit and not the availing of the input tax credit.
Goods and services have been treated differently 
from time immemorial keeping in mind various 
factors. Refund is a statutory right and the 
extension of the benefit of refund only to the 
unutilised credit that accumulates on account of 
the rate of tax on input goods being higher than 
the rate of tax on output supplies by excluding 
unutilised input tax credit that accumulated on 
account of input services is a valid classification 
and a valid exercise of legislative power. 
Consequently, Section 54(3) is not violative of 
Article 14. On the contrary, we conclude that 
the classification is valid, non-arbitrary, and far 
from invidious.
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LD/69/62, [2020-TIOL-1695-HC MUM-GST], 
Royal Chains Pvt Ltd.  Vs. Union of  

India and Ors 08/10/2020

High Court took note of retrospective application of 
the amendment to Section 50(1) and directions issued 
by CBIC to the field formations that in respect of the 
period 1st July, 2017 to 31st August, 2020, interest 
should be recovered only on Net liability ( i.e. after 
deduction from eligible ITC). 

Facts:

The appellants had filed a writ petition against the 
recovery of interest initiated against them by the 
GST department on the basis of Gross tax liability. 
Amendment was made to provisions of section 50 of 
the CGST Act 2017, vide section 100 of the Finance 
Act 2019 in respect of charging of interest on the net 
tax liability. The amendment was given an effect by 
virtue of Notification 63/2020-Central Tax dated 25th 
August 2020, w.e.f 01/09/2020. Post the issuance of 
said notification which made the amendment to be 
prospective in nature there was a very strong response 
from the taxpayers and the professional bodies as the 
same was not in the letter and spirit as mentioned in 
the press release on 14/03/2020. Later a press release 
in this regard was put up by CBIC to clarify that the 
amendment will have a retrospective effect w.e.f 
01/07/2017 only and not prospective as envisaged 
in the notification. Basis these developments, the 
petitioner has appealed to seek a writ of certiorari and 
also quash the letter by virtue of which the recovery 
of interest on gross tax liability was initiated against 
the petitioner. 

Held: 

As per the administrative instructions issued by the 
Central Board of Indirect Taxes and Customs, to 
implement the decision of the GST council it has been 
decided that for the period 1st July, 2017 to 31st August, 
2020 field formations have been instructed to recover 
interest only on the net cash liability i.e. that portion 
of the tax that has been paid by debiting the electronic 
cash ledger or is payable through cash ledger. In those 
cases where show cause notices have been issued 
calling upon the noticees to make a payment on gross 
tax liability, those have been directed to be kept in 
the Call Book till retrospective amendment is made 
in Section 50 of the Central Goods and Services Tax 
Act, 2017.In view of the aforesaid decision taken by 
the Central Board of Indirect Taxes and Customs, the 
grievance of the petitioner no longer survives. The 
writ petition is accordingly disposed of in terms of 
the stand taken by the respondents through the above 
administrative instructions of the Central Board of 
Indirect Taxes and Customs.

Service Tax

Sales Tax/Vat

LD/69/63, Madras High Court: W.P. 7014 of 
2015 M/s Inpired Foods Vs. The Commercial 

Tax Officer 14/09/2020

Revenue passed an order whereby it brought the 
assessee which was a hotel of non-star category into 
a Star-hotel category under Section 7(1)(a). As per 
Revenue, assessee had claimed ITC as contrary to the 
provisions of the Act. High Court quashed the said 
order of Revenue stating that even assuming that the 
assessee had wrongly claimed ITC, the only option 
available to the Revenue would be to reverse the ITC 
as provided under Section 27(2) of the TNVAT Act. 
Revenue had ruled to bring the assessee which is a 
hotel of non-star category under the purview of 
Section 7(1)(a) of the Tamil Nadu Value Added Tax 
Act (TNVAT) on the ground that they had claimed 
ITC while effecting local sales of food and drinks.
High Court perused the provisions underlying Section 
7 and opined that while Section 7(1)(a) applies to Star 
Hotels,Section 7(1)(b) would be made applicable for 
the Hotels, which are not under the Star Category. 
The distinction is very clear on a bare reading of the 
section itself and the very basis on which the Assessee 
has been brought under the purview of Section 7(1)
(a), is contrary to the provision. As per High Court, 
even assuming that the Assessee had wrongly claimed 
ITC, the only option available to the Revenue would 
be to reverse the ITC as provided under Section 
27(2) of the TNVAT Act. Thus, if the Revenue was 
of the view that the claim of ITC has been wrongly 
made, the only option available was to reverse such 
an ITC instead of bringing them under the purview 
of Section 7(1)(a) of the TNVAT Act, as such,the levy 
of tax under Section 7(1)(b) and the consequential 
penalty imposed, cannot be sustained.
High Court directed the Revenue to rework the issue 
by taking into consideration the observations made 
in this order. High Court thus quashed the impugned 
order of Revenue and allowed the Petition of the 
assessee.

Excise

LD/69/64, [Madras High Court: C.M.A.No.2 of 
2020], The Commissioner of GST & Central 

Excise Vs.JSW Steel Limited, 09/09/2020
CESTAT held that assessee could not be attributed 
with any suppression of relevant facts in regard 
to valuation in respect of Steel Bars, Rods, etc. 
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transferred for self-consumption for use in the 
construction work to their Sister Concerns. Revenue 
appealed against this order of CESTAT which appeal 
was dismissed by the High Court. High Court noted 
that assessee followed their advice/suggestion which 
was based on the Audit objection and changed 
its valuation method from Rule 4 (transactional 
value with unrelated parties) of the Central Excise 
(Valuation) Rules 2000, to Rule 8 (i.e. 110% of cost 
of transfer of goods). High Court held that assessee 
cannot be blamed for suppression of facts
CESTAT had allowed the appeal of the assessee and 
held that assessee could not be attributed with any 
suppression of relevant facts in regard to the valuation 
under Rule 8 of the Central Excise (Valuation) Rules 2000 
in respect of Steel Bars, Rods etc. transferred by them 
to their Sister Concerns during the concerned period. 
Revenue submitted that Assessee did not disclose the 
facts to the Department that the goods in questionwere 
transferred by them to their Sister Concerns for captive 
construction and not for manufacture of further 
excisable goods and therefore, in the absence of such 
a disclosure, the Assessee was guilty of suppression 
of material facts in this regard. Revenue had invoked 
extended period of limitation and in its appeal to High 
Court against the order of CESTAT, Revenue stated that 
the Tribunal erred in allowing the appealfiled by the 
assessee and in holding that the Adjudicating Authority 
could not invoke the extended period of limitation 
under Section 11A of the Act.
High Court opined that the extended period of 
limitation in the present case was not available to 
the Revenue Authorities and therefore, the notice 
issued to the Assessee could not cover the period in 
question except to the extent of one year from the 
date of issuance of Show Cause Notice and therefore, 
the CESTAT was justified in holding in favour of the 
Assessee to that extent. Further High Court observed 
that when the Assessee had changed its method 
of valuation on the advice of the Department’s 
Authority himself based on some Audit objection as 
indicated in one communication dated 17.01.2008, 
how by turning the tables on the Assessee, the 
Adjudicating Authority, without referring to the 
said communication dated 17.01.2008, could have 
invoked the extended period of limitation and 
held that the Assessee was guilty of suppression of  
relevant facts.
HC explained that the Steel Bars were supplied to 
their Sister Concerns for the construction work 
and not for further manufacture of excisable goods, 
and thereby imposed the duty following the Rule 4 
Valuation method and not Rule 8 Valuation method 

as advised by the Department’s Authority itself. High 
Court held that the Revenue couldn’t be allowed to 
take a different stand at different point of time to suit 
their convenience and impose Additional Duty on 
the Assessee without establishing any suppression 
of facts on the part of the Assessee. Revenue 
couldn’t disown or ignore the communication dated 
17.01.2008 issued by the Department which very 
much supported the case of the assessee that based 
on the Audit Objection, the Assessee was advised to 
adopt a different valuation method of duty. Assessee 
cannot be blamed for suppression of facts in the 
present case and the extended period of limitation 
cannot be invoked by the Authority concerned under 
the impugned notice. High Court thus ruled against 
the Revenue.

     Customs

LD/69/65, CESTAT Delhi: W.P. 7014 of 2015, 
Aureole Atelier Pvt. Limited  Vs. The Commissioner 
of Customs (Preventive), 11/02/2020

Revenue ordered for confiscation of imported goods of 
assessee i.e. Sunglasses having proper accreditation and 
alleging customs duties evasion and also enhanced its 
value by taking a declaration from sssessee’s CEO that 
the differential duty shall be paid by it if required and also 
imposed penalty on whose payment the goods would be 
redeemed. CESTAT noted that no reasons recorded for 
rejection of transaction value before taking the exercise 
of revaluation and enhancement of transaction value. 
CESTAT quashed the enhancement of declared value, 
redemption fine and penalty and held that assessee shall 
be entitled to consequential benefits including refund 
of differential duty deposited along with interest under 
Section 129 EE of the Central Excise Act.

Assessee’s imported consignment containing sunglasses 
of various models was accorded Risk Management 
Scheme status by Revenue as it allegedly evaded the 
applicable customs duties by way of undervaluation 
of goods. Summons was issued to the Assessee for 
which CEO appeared who stated that the goods are 
from the overseas approved factories with appropriate 
accreditation and is imported by them as per the 
agreement with the overseas companies. The CEO 
asserted to the chart tabulated by the department in 
relation to import value of each piece of sunglasses 
imported by them after taking into consideration all 
the charged and duties. The CEO also agreed to pay 
the differential duty to be worked out on the basis of 
valuation of the sunglasses arrived at by the department. 
Assessable values in respect of both the Bill of entries 
werere worked out on the purportedly agreed import 
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values by the importer and an order of confiscation with 
option to redeem on payment of fine was passed thereby 
imposing penalty of `1.15 lakhs under section 112. The 
Commissioner (Appeals) upheld the adjudication order. 

Assessee submitted that the confiscation of goods and 
imposition of penalty was bad and uncalled for. Further, 
as per the assessee, MRP of Retailer (third party) like 
Flipkart, Amazon etc., cannot form the basis of valuation 
under the Valuation Rules and there is no case of any 
mis-declaration, and hence rejection of transaction 
value is hit by the provision of Section 14 of the Customs 
Act. Assessee claimed that declared transaction value 
can only be rejected with cogent reason, by undertaking 
the exercise as to on what basis the paid price was not 
the sale consideration or the transaction value. Assessee 
urged that reopening of the assessed Bill of Entry under 

section 28 was bad, without resorting to process of 
appeal under section 128 of the Act and that payment of 
differential customs duty as demanded, does not mean 
that the enhancement in the transaction value has been 
accepted by the importer, in view of the appeal filed 
soon thereafter. 

CESTAT found that there were no reasons accorded 
for the rejection of transaction value before taking 
the exercise of revaluation and enhancement of 
transaction value. CESTAT set aside the impugned 
order also, quashed the enhancement of declared value, 
redemption fine and penalty. CESTAT held that the 
Assessee shall be entitled to consequential benefits 
including refund of differential duty deposited along 
with interest under Section 129EE of the Central Excise 
Act, thereby allowing the appeal.

Disciplinary Case

Systematic embezzlement of money of an 
educational institution by Respondent while 
working as its Accountant - Conviction of 
Respondent by foreign Court with five years of 
imprisonment and monetary fine for siphoning 
off the money --- Held, Respondent is guilty of 
professional and other misconduct falling within 
the meaning Clause (2) of Part IV of First Schedule 
and Clause (4) of Part II and Clause (1) of Part III of 
the Second Schedule to the Chartered Accountants  
Act, 1949.

Held:

In the instant case, the charge against the 
Respondent is that while working as an 
accountant with the Complainant college, he has 
systematically embezzled the money of the college 
by manipulations, dishonestly committed series 
of fraudulent acts in order to cause wrongful gain 
to himself and loss to College. Total recovery of  
` 40,76,23,196/- against him is receivable 
comprising of the principal amount due along 

with interest. The Committee noted the order of 
Dubai Court dated 26th November, 2012 against 
the Respondent in case no. 2058/2012 wherein he 
had been held guilty and was sentenced to five years 
of imprisonment along with a monetary fine of 
AED15,773,946. The Committee also took note of 
the report of Special auditor M/s Moore Stephens 
dated 17.01.2013 wherein it was clearly mentioned 
that the Respondent adopted the fraudulent means 
to siphon off the money of the Complainant college.
The Committee on perusal of the documents 
available on record was of the view that the conduct 
of the Respondent shows that he was actively 
involved in misappropriation of funds of the 
Complainant college. The Committee also noted 
that the Respondent has not produced any written 
submission at any stage i.e., neither at prima facie 
stage nor at the time of hearing despite notice being 
duly served upon him. Further, the Committee also 
perused the membership file of the Respondent 
wherein it was found that the Respondent was 
regular in depositing his membership fee with the 
Regional office and there was no change in his 
professional address in ICAI’s record indicating 
that the Respondent was trying to deliberately avoid 
the submissions/ clarification/ appearing before it. 
In view of above noted facts, the Committee was 
of the opinion that the Respondent is GUILTY of 
professional and other misconduct falling within 
the meaning Clause (2) of Part IV of First Schedule 
and Clause (4) of Part II and Clause (1) of Part III of 
the Second Schedule to the Chartered Accountants 
Act, 1949.


