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After the Apex Court, 
in case of Vodafone, 
refused to read the 
provisions of Section 
9 of Income-tax Act, 
1961 to cover indirect 
transfer of shares 
of foreign company 
having underlying 
assets in India, the 
Indian government 
moved retrospective 
amendment by Finance 
Act, 2012 to bring such 
cases to tax.  Basis these 
amendments, the Indian 
Revenue Authorities 
had raised a demand 
of INR 10,000 crores on 
Cairn UK.  The issue had 
gathered much spotlight 
amidst growing concerns 
among foreign investors 
about the retrospective 
nature of amendments.  
The Delhi Tribunal, 
in a detailed decision, 
has decided the matter 
in favour of Indian 
Revenue Authorities and 
confirmed the demand 
raise.  Meanwhile, 
Cairn has also initiated 
arbitration under the 
India-UK bilateral 
investment treaty, the 
outcome of which is 
expected by end of 2019.
Read on to know more…  

Introduction and background 

The indirect transfer tax 
provisions were introduced in 
(Indian) Income-tax Act, 1961 
(“ITA”) by Finance Act, 2012.  
This was one of the fallout of 
the Supreme Court decision in 
case of Vodafone International 
Holdings BV vs UOI and others1.  
In that case, the Apex Court held 
that transfer of shares of a foreign 
company between two non-
resident taxpayers is not liable to 
tax in India.  Following important 
principles were also laid down by 
the Supreme Court: 
•  Shares of a foreign company 

cannot be deemed to be 
situated in India merely 
because all the assets of 
the foreign company are 

situated in India;   
•  A controlling interest is not 

an identifiable or distinct 
capital asset independent 
of the holding of shares.  
Hence, a transaction of 
sale of shares simpliciter 
cannot be ‘look through’ 
and dissected.  Rather, a 
‘look-at’ approach needs to 
be adopted; and 

•  Under section 9(1)(i) of 
ITA, word ‘indirect’ is used 
in relation to the word 
‘income’ and not ‘transfer’.  
Hence, while indirect 
income from a transfer 
may become liable to tax 
in India; indirect transfer 
per se is not liable to tax in 
India.   

1  (2012) 6 SCC 613 
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The Finance Act, 2012 inserted 
Explanation 4 and 5 to Section 
9(1)(i) of ITA and also amended 
the definition of ‘capital asset’ 
under section 2(14) of the 
ITA.  All these amendments 
were inserted as clarifications 
and made applicable with 
retrospective effect from April 
1, 1961.  In summary, these 
amendments sought to tax 
transfer of ‘share’ or ‘interest’ 
in a foreign company deriving 
substantial value from assets 
located in India. There was a lot 
of ambiguity around application 
of these provisions.  For instance, 
the manner of computation of 
capital gains was not provided, 
the meaning of terms like ‘share’, 
‘interest’ and ‘substantial’ was 
not defined.  In 2014, the Delhi 
High Court in case of DIT vs 
Copal Research Limited 2 held that 
‘substantial’ would necessarily 
have to be read as synonymous 
to ‘principally’, ‘mainly’ or at 
least ‘majority’.  Thus, this 
should represent more than 50% 
threshold.  Hence, transfer of 
shares of a foreign company can 
be brought to tax in India only in 
case such shares derive more than 
50% of their value from assets 

located in India.  Subsequently, 
Finance Act, 2015 inserted 
Explanation 6 and 7 to Section 
9(1)(i) of ITA clarifying the 
indirect transfer provisions and 
provided power to government 
to notify Rules for determining 
fair market value (“FMV”) for 
application of indirect transfer 
tax provisions.  Pursuant to this, 
Central Board of Direct Taxes 
(“CBDT”) has notified detailed 
rules for computing FMV of shares 
of foreign company and Indian 
company in cases of indirect 
transfer of shares of a foreign 
company deriving substantial (i.e.; 
50% or more) value from Indian 
assets.      

While the Delhi High Court 
decision (in case of Copal 
Research Limited) was the first 
judicial pronouncement after 
introduction of indirect transfer 
tax provisions under the ITA, 
the analysis therein was limited 
to interpretation of the term 
‘substantially’.  Now the Delhi 
bench of Income Tax Appellate 
Tribunal (“Tribunal”) in case 
of Cairn UK Holdings Limited 
vs. DCIT 3 has analysed these 
provisions in detail and ruled 

in favour of Indian Revenue 
Authorities (“IRA”).  This has 
been discussed in detail below.  
Facts of the case 

A survey was conducted under 
section 133A of ITA on premises 
of Cairn India Limited (“CIL”), 
an Indian company.  From the 
premises of CIL, certain documents 
pertaining to Cairn UK Holdings 
Ltd (“CUHL”), the Appellant, 
were obtained by the IRA.  Basis 
the information/documents 
gathered from the premises of CIL, 
reassessment proceedings were 
initiated on CUHL, the holding 
company of CIL.   

Cairn Energy PLC (“CEP”), 
a company incorporated in 
Scotland was holding various 
oil and gas assets in India 
through its direct/indirect 
foreign subsidiaries.  In the 
year 1995, CEP acquired 
participating interest in the 
underlying Indian assets. The 
shares of these companies were 
transferred initially to UK and 
then Jersey and finally to India.  A 
sequence of date and events and 
diagrammatic presentation of the 
structure is depicted below.   

2  [2014] 49 taxmann.com 125 (Delhi)
3  ITA No 1669/Del/2016
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Date Description of event

June 26, 2006 CUHL was incorporated in the United Kingdom as a 100% subsidiary of CEP.  

June 30, 2006 CUHL issued 22,14,44,034 ordinary shares of face value of £1 each to CEP in 
exchange for the entire issued share capital of the subsidiaries of CEP which owned 
Indian assets in the form of Oil and Gas blocks.

August 2, 2006 CUHL incorporated another 100% subsidiary Cairn India Holdings Ltd (“CIHL”) 
which was registered in Jersey, Channel Islands.  

August 7, 2006 CUHL transferred its entire shareholding in the above-mentioned 26 companies to 
CIHL.  In return, CIHL issued 22,14,44,034 ordinary shares of £1 each to CUHL.  

CUHL increased its authorised share capital to 25,15,00,000 £1 ordinary shares and further issued 
2,97,80,710 1£ ordinary shares at par to CEP pursuant to a debt conversion agreement between CEP, 
CUHL, CIHL and Cairn Energy Hydrocarbons Limited (a subsidiary of Cairn India Holdings at this 
time).   

In summary, this agreement provided that £2,97,80,710 due to CEP from Cairn Energy Hydrocarbons 
Limited was assigned to CUHL in exchange for an issue of shares. CUHL subsequently assigned the 
debt to CIHL in exchange for 2,97,80,710 £1 ordinary shares in CIHL.

The debt amount of £2,97,80,710 became due to CIHL from Cairn Energy Hydrocarbons Ltd.  Thus as 
on September 1, 2006 CUHL was holding 22,14,44,034 + 2,97,80,710 = 25,12,24,744 ordinary shares of 
£1 each of CIHL.

September 15, 
2006 

CUHL entered into a subscription and share purchase agreement with CIHL and 
CIL with CEP as the Guarantor.  The Subscription and Share Purchase Agreement 
provided for CIL to acquire approximately 21.85% of share capital of CIHL in two 
tranches.  

October 12, 
2006

Another Share Purchase Deed was signed and the entire remaining shareholding 
of CIHL (ie, 78.15%) was acquired by CIL, from CUHL.  Out of this, 53.84% was 
acquired through a share for share exchange and 24.31% was acquired for cash. Total 
cash proceeds were approximately GBP 677 M.  

CIL divested 30.5% of the stake to general public and institutional investors.  Part of the purchase 
price of the share of INR 6,101 crores were paid out of the proceeds of the public issue by CIL to the 
Appellant.

Basis the retrospective 
amendment made by Finance 
Act, 2012, the assessing officer 
passed a draft assessment order 
and held that transfer of shares 
of CIHL by Appellant to CIL 
is liable to tax in India.  This 
is because the shares of CIHL 
derive their value substantially 
from assets located in India.  
The draft assessment order 
was confirmed by the Dispute 

4  The Appellant also challenged reopening of assessment proceedings before the Tribunal, which was rejected by the Tribunal after elaborate discussion in the   
   order.  For the sake of brevity, that aspect has not been discussed in this article.  
5 2002-TIOL-159-SC-CB

Resolution Panel.  Aggrieved, 
CUHL preferred an appeal 
before the Tribunal.  
Decision of the Tribunal4 
Contention of the Appellant: 
Amendments made to Section 
9(1)(i) of ITA by Finance Act, 
2012 are bad in law and ultra 
vires the Constitution of India.     
Decision of Tribunal: An 
authority constituted under a 

statute cannot adjudicate on 
the constitutional validity of 
provisions of that statute.  For 
this purpose, reliance was placed 
on the decision of Supreme 
Court in case of L Chandra 
Kumar vs UOI 5.     
Contention of the Appellant: 
The series of transactions 
through which shares of Indian 
subsidiaries were transferred to 
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CIL involved only Cairn group 
entities.  There was no change in 
controlling interest as a result of 
these internal reorganisations and 
there is no increase in the wealth 
of the group.  Hence, no capital 
gains tax can be levied.   

Decision of the Tribunal: As 
per amendment made to the 
definition of ‘capital asset’ by the 
Finance Act, 2012, ‘property’ 
includes (with retrospective 
effect) ‘any rights in or in relation 
to an Indian company, including 
rights of management or control 
or any other rights whatsoever’.  
In the instant case, shareholders 
of 9 companies situated in India 
which controls the oil and gas 
sector in India are having the 
‘property’ of the right to manage 
and control that business by 
virtue of shareholding and further 
such rights are ‘rights in or in 
relation to an Indian company’.  
CIHL is the holding company of 
those subsidiary companies and 
Appellant is holding company of 
CIHL.  Therefore, it is apparent 
that the Appellant is holding 
rights in control and management 
of the shares of the 9 Indian 
subsidiary companies engaged 
in the business of oil and gas 
sector through holding subsidiary 
structure.  Further, CUHL has 
divested 30% of its shareholding 
in CIL to general public in the 
IPO and therefore, value is 
definitely derived by Cairn group 
and the Appellant through these 
series of transactions.   
Contention of the Appellant: 
While computing the capital 
gains, the cost of acquisition 
should be stepped up to the fair 
value of the shares of CIHL on the 
date of acquisition.  
Decision of Tribunal: On 
conjoint reading of provisions of 

Section 48, 49 and 55 of ITA, it 
is apparently clear that property 
held by Appellant and its mode 
of acquisition do not fall in any 
of the clauses which provides for 
taking the cost of acquisition in its 
hands in these transaction being 
cost to the previous owner.  There 
is no merit in the contention of 
the Appellant that as there is no 
timing difference between the 
acquisition and disposal of shares, 
the full value of consideration 
and the cost of acquisition is the 
same.  Provision of Section 48, 
49 and 55(2) of ITA do not allow 
such treatment.  Therefore, the 
computation of capital gain in the 
hands of Appellant is required 
to be made by deducting from 
the full value of consideration, 
cost of acquisition incurred for 
acquisition of the shares of CIHL.

Contention of the Appellant: 
Article 14 of Double Taxation 
Avoidance Agreement (“tax 
treaty”) between India and UK 
provides that each contracting 
state may tax capital gain in 
accordance with the provision of 
its domestic tax law.  Further, the 
India-UK tax treaty was notified 
on February 11, 1994.  For the 
purpose of taxability of capital 
gains, the domestic law should be 
seen as it was in existence on the 
date on which India-UK tax treaty 
was notified.  In other words, on 
the date of notification of  
India-UK tax treaty, the 
retrospective amendment to 
Section 9 made by Finance 
Act, 2012 was not in existence 
and therefore, as the Appellant 
is eligible for benefit of tax 
treaty, the domestic tax law is 
required to be read ignoring such 
retrospective amendment.

For this purpose, the Appellant 
also relied on the recent decision 

of Delhi High Court in case of 
DIT vs New Skies Satellite BV 6.  

Decision of Tribunal: The 
provisions in a tax treaty cannot 
make the domestic tax law 
static with respect to taxability 
of a particular income when 
unequivocally both states have 
left it to the domestic laws of the 
countries.  For instance, in case 
there is an exemption provided 
with retrospective effect under 
the domestic tax law, then a 
non-resident taxpayer cannot 
be denied the benefit as it was 
also not the law at the time of 
notification of tax treaty.  

The Tribunal also distinguished 
the reliance placed by taxpayer 
on the decision of Delhi High 
Court in the case of DIT vs New 
Skies Satellite BV.  The Tribunal 
held that the decision of Delhi 
High Court is not relevant in the 
instant case as the issue before 
the High Court was whether in 
view of Article 3(2) of tax treaty, 
the meaning of royalty can be 
ascertained from the domestic tax 
law where such term is already 
defined in the tax treaty.  
Contention of the Appellant: 
Interest under section 234A and 
234B of the ITA (on failure to pay 
advance tax) should not be levied 
due to tax demand being based 
on retrospective amendment.  
Decision of Tribunal: The 
Appellant could not have 
visualised its liability for 
payment of advance in the year 
of transaction. Therefore, there 
cannot be any interest payable by 
the Appellant under  
section 234A and 234B of the Act.  
Further, the Supreme Court in 
case of Ian Peter Morris vs ACIT 7 
held that when the salary income 
payable to a non-resident is 
subject to tax withholding under 
section 192 of ITA, question of 

6  [2016] 68 taxmann.com 8 (Delhi)  
7 (2016) 389 ITR 501 (SC) 

Legal Update



www.icai.org 119THE CHARTERED ACCOUNTANT    AUGUST 2019

283

payment of advance tax do not 
arise and consequently, provisions 
of Section 234B and 234C also 
have no obligation.  Similar has 
been held by the Delhi High 
Court in the case of DIT vs GE 
Packaged Power Incorporation8.  
Hence, interest under section 
234A and 234B of ITA cannot be 
levied in the instant case.  
Conclusion 
While the decision is well written 
and the various contentions of 
the taxpayer and the reason for 
rebuttal have been elaborately 
discussed, it is interesting to 
note that the Appellant did 
not challenge the retrospective 
applicability of the amendments 
made by the Finance Act, 
2012 to Section 9(1)(i) of ITA.  
Albeit these amendments 
have always been portrayed 

by the government as a mere 
clarification and applicable 
from April 1, 1961, the Shome 
committee after analysing 
various provisions of the ITA, 
had concluded that it was never 
the intention of ITA to bring to 
tax transfer of shares of a foreign 
company having no presence but 
only underlying assets in India.  
It would be interesting to see 
whether this argument is taken 
by Cairn before the Delhi High 
Court, in case of a further appeal.  
Although the Tribunal has 
adjudicated the matter in favour 
of IRA; the final word on the issue 
is yet to come.  With tax demand 
of INR 10,000 crores, the Cairn 
group is likely to approach Delhi 
High Court and the matter would, 
in all likelihood, reach the Apex 
Court before attaining finality.  

Meanwhile, Cairn also initiated 
arbitration under article 9 of the 
agreement between government 
of the United Kingdom of Great 
Britain and Northern Ireland and 
the government of India for the 
promotion and protection of the 
investment and the proceedings 
are currently in progress.  
According to news reports, an 
international arbitration tribunal 
had in August, 2018 concluded 
main court hearings in Cairn 
Energy’s challenge to the Indian 
government using retrospective 
legislation to seek INR 10,247 
crore in taxes.  The tribunal was 
supposed to give an award by 
February 2019 but the same is 
now expected not before the 
end of the year.  Outcome in 
this regard would be keenly 
watched by international investor 
community. 

8 373 ITR 65
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