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Income Tax

(I.T.A. No.1206 /Mum/2018) LD/68/01, Assistant 
Commissioner of Income Tax  Vs. M/s Hindustan 

Thompson Associates P. Ltd., 23/05/ 2019)

Disallowance of expenditure under section 
40(a)(ia) could not be made for short-deduction 
of TDS.

Assessee co. had deducted TDS under section 194C 
on payments made to field agents for conducting 
research activities, however as per AO TDS should 
have been deducted under section 194J at 10%. AO 
therefore made disallowance of expenditure; ITAT 
observed that it was a case of difference of opinion 
between the Revenue and assessee as to the correct 
rates applicable. Thus provisions Section 201 were 
ought to be invoked and not Section 40(a)(ia). ITAT 
observed that Revenue as well as assessee did not 
bring any jurisdictional High Court ruling on this 
issue and so ITAT followed earlier co-ordinate bench 
rulings in assessee’s own case where expenditure 
was allowed inspite of short deduction.

(I.T.A. No.2900/CHNY/2018) LD/68/02, The Income Tax 
Officer Vs. Rajan Kalimuthu, 22/05/ 2019)

Failure to strike-off column in show cause 
notice, is not a ground for deleting penalty.

Penalty order passed by AO could not be quashed 
on the grounds that the relevant column of the show 
cause notice had not been struck off. Assessee had 
failed to disclose long term capital gains in return 
of income and also could not substantiate his claim 
about purchase of another house property. AO taxed 
Long term capital gains and levied penalty under 
section 271(1)(c). ITAT held that in a case where 
the assessee participated in the entire proceedings, 
if such a defect in the notice was not allowed to be 
cured, the purpose/intent of Section 292B would be 
defeated. CIT(A) was thus held to be incorrect in 
deleting the penalty based on defect in penalty notice.

(ITA No. 6822/Mum/2016),  LD/68/03, Assistant 
Commissioner of Income Tax Vs. Ashwin S. Bhalekar, 

21/05/ 2019 
Surrender of flat booking rights gives rise to 

capital gains and is not an income from other 
sources.

Assessee had made an advance payment towards 
allotment of flats around 4 years ago. Due to some 
legal issues, the builder could not construct the 
flats and so a compensation amount was paid by 
the builder to assessee for surrendering his rights in 
the proposed flats. Assessee’s claim under section 
54 against investing this compensation amount in 
a new residential property was allowed by ITAT. 
Revenue’s stand that such receipt of compensation 
was an income from other sources was rejected by 
the ITAT.  

(I.T.A. No. 5351/Mum/2013 & I.T.A. No. 3426/Mum/2013), 
LD/68/04, Deputy Commissioner of Income Tax Vs. Lok 

Housing and Construction Limited, 17/05/ 2019

Deduction under section 80-IB(10) claimed 
vide a revised return and not vide original 
return, rejected.

For AY 08-09, assessee claimed deduction under 
section 80-IB(10) by filing a revised return under 
section139(5). There was no such claim made 
in the original return of income filed under 
section 139(1). AO rejected claim of assessee as 
per provisions of Section 80AC. ITAT held that 
subsequent claim for deduction under section 80IB 
filed under revised return is not allowable in law 
if no such claim was made in the original return. 
ITAT noted that exemption provisions should be 
interpreted strictly and in case ambiguity, benefit 
of such ambiguity must be interpreted in favour of 
the Revenue.

(ITA No. 5899/DEL/2015), LD/68/05, Assistant 
Commissioner of Income Tax Vs. Seema Sobti, 15/05/2019

Flat booking with builder is to be treated as 
‘Construction’ for claiming deduction benefit 
under section 54.

Assessee had booked a semi-finished residential flat 
with builders in 2006 and AO had denied Section 
54 benefit to assessee in AY 12-13, by applying 
the one year time limit applicable to ‘purchase’ of 
property. ITAT held that booking of the flat with 
the builder has to be treated as construction of flat 
by the assessee. Assessee had booked bare shell of a 
flat, with requirement to make periodic payments 

DIRECT 
TAXES

www.icai.org 145THE CHARTERED ACCOUNTANT    JULY 2019

Legal Update
145



and she had to carry out the internal fit-outs to 
make the flat habitable within 6 months of receipt 
of occupation certificate. Thus assessee had 3 years’ 
time period from date of sale of original asset to 
construct the new house property and present case 
was not a case of ‘purchase of flat’ but was a case of 
‘construction of flat’. 

(ITA No.382/Mum/2017) LD/68/06, Mahindra & Mahindra 
Ltd. Vs. Deputy Commissioner of Income Tax, 14/05/ 2019

Assessee, an automobile manufacturer, is liable to 
deduct TDS under section 194C on payments made 
to its dealers for providing services to the ultimate 
customers, towards the free service coupons 
surrendered by them. Assessee had entered into a 
back-up contract with its dealers spread across the 
country in order to honour its commitment made 
to the customers at the time of sale of the vehicle 
and so is obliged to provide such services. Free 
services provided by the dealers to the ultimate 
customers was in discharge of the obligation cast 
upon the assesse, and payments made by assessee 
were a consideration in pursuance of contract and 
so liable to TDS under section 194C.

(CRL.P: 868/2014),  LD/68/07, Golden Gate Properties Ltd. 
Vs. Deputy Commissioner of Income Tax, 26/04/ 2019

Assessee failed to deposit the TDS deducted 
to the account of Central Government within 
the prescribed time-limit. Liability of TDS was 
admitted by the assessee and TDS was remitted 
only subsequent to survey conducted by the 
Department. Prosecution can be initiated without 
determining the liability in an adjudication 
proceeding under section 201 and without 
quantifying the penalty under section 221. High 
Court held that prosecution under section 276B is 
not controlled either by Section 201(1A) or Section 
221. High Court upheld launch of prosecution 
proceedings against the assessee.

[SLP (CIVIL) Diary No(s). 10049/2019], LD/68/08, Pricipal 
Commissioner of Income Tax Vs. Tops Security Limited, 

08/04/ 2019

Supreme Court dismissed Revenue’s Special Leave 
petition vide which Revenue challenged Bombay 
High Court judgement wherein the High Court 
upheld deletion of disallowance of Section 43B 
for unpaid service tax. As per High Court, unpaid 

service tax relates to consideration amount not 
received from the parties to whom services were 
rendered. When services are rendered, the liability 
to pay the service tax in respect of the consideration 
payable will arise only upon the receipt of such 
consideration and not otherwise. Revenue’s stand 
that once services are rendered, liability to pay service 
tax accrues and hence Section 43B disallowance is 
warranted was rejected by the High Court.

GST

 (2019-TIOL-141-AAR-GST), LD/68/09, M/s 
Kindorama Healthcare Pvt. Ltd, 12/04/2019

AAR held that the supply of medicines, 
consumables, surgical items, items such as needles, 
reagents etc. used in laboratory, room rent used in 
the course of providing healthcare services to in-
patients and patients admitted for a day procedure 
such as IVF for diagnosis or treatments, is naturally 
bundled and would be considered as ‘composite 
supply’, thereby eligible for exemption under the 
category ‘healthcare services1 under SI No. 74 of 
Notification no. 12/2017-CT(R)
Note: 
Similar rulings are pronounced in 2019-TIOL-
146-AAR-GST – M/s Starcare Hospital Kozhikode 
Private Limited and 2019-TIOL-143-AAR-GST 
M/s. Kinder Womens Hospital and Fertility Centre 
Private Limited. 

(2019-TIOL-1556-CESTAT-CHD), LD/68/10,  Commissioner 
Of Goods and Service Tax Gurgaon-II vs. Orange Business 

Solutions Pvt. Ltd., 05/04/2019

Tribunal held that back office services rendered by 
Indian entity to various customers on behalf of and 
direction of another foreign entity cannot be said to 
be in the nature of ‘intermediary service’ and thus 
Rule 9(c) of PoPS Rules, 2012 cannot be applied to 
determine place of provision of such services.  

Service Tax

(2019-TIOL-1575-CESTAT-MUM) LD/68/11,  M/s National 
Health And Education Society Vs. Commissioner of Service 

Tax-III ), 29/05/2019

The arrangement between hospitals and 
professional doctors wherein the doctors are 
engaged by hospitals to provide treatment to 
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patients coming to/admitted in hospital for getting 
healthcare services and the fees to doctors are 
paid by hospital by applying pre-determined ratio 
on total amounts charged by hospital to patients 
towards healthcare services, cannot be regarded 
as provision of ‘infrastructure support service’ by 
hospital to doctors and thus, no service tax liability 
would be applicable thereon under category of 
‘business support services’.   

(2019-TIOL-150-SC-ST), LD/68/12, Commissioner of 
Service Tax, Mumbai-II Vs. Greenwich Meridian Logistics 

(P) Ltd., 01/04/2019

The appeal filed by the revenue against decision 
of Hon’ble Mumbai Tribunal in case of M/s 
Greenwich Meridian Logistics (P) Ltd., holding 
that no service tax can be demanded under 
category of ‘business auxiliary services’ on freight 
surplus earned by freight forwarders on account 
of difference in purchase and selling price of cargo 
space, is dismissed by Hon’ble Supreme Court on 
ground of delay, without deciding question of law 
in the appeal. 

(2019-TIOL-1388-CESTAT-DEL), LD/68/13, M/s Subway 
Systems India Pvt. Ltd. Vs. Commissioner Service Tax Delhi 

– II, 22/03/2019

When the franchisor collected from franchisees, 
an advertisement fee in ‘Franchise Advertisement 
Fund’, computed as certain percentage of sales 
turnover of franchisee, Tribunal held that the 
franchisor cannot be said to be acting as ‘pure 
agent’ in respect of such advertisement fees, 
especially when the franchisor is simultaneously 
getting benefit out of the advertisements made by 
franchisee from such advertisement fees and thus 
such amount is chargeable to service tax under 
category of ‘franchisee services’.      
Consequently, Hon’ble Tribunal upheld impugned 
demand and dismissed appeal filed by the appellant. 

(2019-TIOL-1601-CESTAT-BANG), LD/68/14, M/S TPL 
Developers Vs. Commissioner of Central Tax, 15/02/2019

Tribunal held that prior to 01.04.2016, i.e. before 
insertion of explanation 3 to Rule 6(1) of CCR, 
2004, the assesse is not required to reverse 
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CENVAT credit in respect of those output services 
which were taxable at the time of availment of such 
credit and subsequently became exempt services. 
Service becomes exempted, in such case the 
credit only in respect of ‘inputs’ lying in stock or 
is contained in taxable service is required to be 
paid; whereas there is no provision for payment of 
CENVAT credit equivalent to the ‘input services’ 
used in respect of exempted service. Therefore, 
the CENVAT credit availed in respect of input 
service is not required to be paid back under any 
circumstances. Accordingly, Tribunal had held that 
the appellants were not legally required to reverse 
any credit which was availed by them during the 
period 2010 till obtaining Completion Certificate, 
i.e. during the period when output service was 
wholly taxable in their hands, merely because later 
on, some portion of the property was converted 
into immovable property on account of receipt of 
Completion Certificate and on which no Service 
Tax would be paid in future. Therefore, in present 
case, tribunal held that the appellant’s case is 
squarely covered by ration laid down in the case of 
M/s Alembic Ltd. (Supra) and set aside impugned 
demand by allowing present appeal.      

Customs

[W.P.(C) 11210/2018 & CM APPL. 43547/2018 (stay)], 
LD/68/15, Vedanta Limited Vs. Union of India & Ors,  

22/05/ 2019

Assessee is seeking a direction to CBIC to clarify 
the procedure that has to be followed for availing 
the benefit of Notification No 25/2001-Customs 
dated March 1, 2001 which exempted Gold and 
Silver produced out of Copper Anode Slime (CAS) 
after export of such CAS out of India for toll 
smelting and toll processing, from custom duty 
upon their import into India. Limitation period 
under Notification was about to expire and despite 
several correspondences from the assesse, no 
clarification regarding procedure to be followed 
was received from Revenue. High Court asked 
assesse to satisfy the Revenue that Copper Anode 
Slime which was exported already contained gold/
silver and that gold/silver imported was in fact 
extracted from such Copper Anode Slime. Subject 
to the assessee ensuring that the actual import 
of the gold/ silver extracted from Copper Anode 
Slime that was exported in October 2017 was now 
completed within 60 days from today and in any 

event not later than July 31, 2019. High Court 
directed the Revenue to take decision on whether 
the assessee is to be granted exemption in terms of 
Notification 25/2001. 

(W.P.No.37808 of 2006 and M.P.No.1 of 2006LD/68/16), 
Commissioner of Central Excise Vs. Kanishk Steel 

Industries Limited, 26/03/2019)

Assessee was unsure about the method of valuation 
of its products for purposes of calculating the 
differential duty on sales from their depots. Assessee 
requested the Superintendent of Central Excise, 
to advise as to such method. The Superintendent 
of Central Excise did not respond to this request 
for advice despite several reminders. Revenue’s 
notice alleged that assessee had cleared goods 
from its depot without requesting for provisions 
assessment. Assessee filed application under 
section 32E before the Customs and Central Excise 
Settlement Commission. Revenue submitted that 
assessee differential duty was paid belatedly and 
the department was informed belatedly, hence, it 
was justified in invoking the extended period of 
limitation. Therefore, the Revenue requested the 
Settlement Commission to reject the application 
filed by the assessee. Settlement commission 
quashed invocation of extended period demanding 
differential duly in respect of depot sales. As per 
settlement commission, all the facts were duly 
pleaded before it, and it had carefully analysed the 
same before concluding that it was not a case of 
suppression of facts with intent to evade excise 
duty. High Court ruled in favour of the assesse 
noting that there was no infirmity in order of 
settlement commission. 

Transfer Pricing 

(I.T.A. No. 873/Kol/2017), LD/68/17, Deputy Commissioner 
of Income Tax Vs. M/s Emami Ltd., 03/06/ 2019

Working capital adjustment, if any needed, must 
be made with reference to the international cost of 
funds, rather than to the interest rate charged on 
the loans advanced to the AEs; Margin enjoyed by 
the assessee in respect of exports to AEs is within 
the permissible limit of +/-5%. CIT(A) had taken 
into consideration the cost of goods exported 
as the base and had made appropriate working 
capital adjustment in relation to the cost of goods 
exported, which was affirmed by ITAT.
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Disciplinary Case

the Committee holds the Respondent Guilty. 
In respect of the allegation of non-payment of 
undisputed fees, the Respondent submitted a letter 
from the Company wherein they informed that 
they had paid the fees of the Complainant. But 
nowhere in the said letter was it mentioned as to 
when the fees was paid to the previous auditor. 
Since, the Respondent was required to ensure that 
the undisputed audit fees of the previous auditor 
were paid before his acceptance of appointment, 
the Committee held the Respondent Guilty. 

As regards the charge of submitting of fabricated 
documents, the Committee was not convinced 
with contentions that the mobile no. mentioned 
in the letter head of the Company was activated 
for the reason that the said number was same 
for the Respondent and thus could not be held 
liable. Therefore, the Committee afforded an 
opportunity of being heard in person as also to 
make a written representation. Thus, upon the 
Respondent’s failure and on overall consideration, 
the committee is of the view that, although, 
the professional misconduct on the part of the 
Respondent does not qualify for a maximum 
sentence and a lighter punishment is awarded to the 
Respondent. Accordingly, the Committee ordered 
that the name of the Respondent be removed 
from the Register of Members for a period of 
one year.

Mere posting of a letter under Certificate of 
Posting by subsequent auditor seeking NOC from 
previous auditor, is not sufficient for the purposes of 
Clause 8, Part I of First Schedule to The Chartered 
Accountants Act, 1949.
The Committee noted that the letter seeking NOC 
was sent duly through Certificate of Posting which 
is however not considered as a valid mode to 
establish communication as there is no evidence 
on record for the said intimation being done. 
As regards the requirements of Section 225 the 
Companies Act, 1956, it was noted that a special 
notice is required which is sent to the retiring 
auditor for his comments/representation. However, 
the Respondent was held Guilty as he failed to 
produce the copy of Notice, Directors Report for 
the said Financial Year, Copy of Form No. 23B 
intimating the ROC about his appointment etc. to 
establish that he was in fact appointed in the AGM 
of the Company.  
As regards the allegation of not exercising due 
diligence in carrying out audit, it was observed that 
the copy of Balance Sheet submitted contained 
certain discrepancies which was however serious 
and grave in nature and also had an impact on a 
material impact on the true & fair view of the 
affairs of the Company. The Respondent has not 
filed his working papers to establish that he carried 
out his duties in a diligent manner. Accordingly, 
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