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The “Hard Facts” of  the “Soft Charge” of  
Intra-Group Service (IGS) and Possible 
Solutions!

IGS Charges 

An intra-group service is a service performed by 
one member of a multinational group for the benefit 
of one or more group companies. Considering 
the international environment and increasing 
competition, the multinational enterprises (MNEs) 
are required to provide range of services within the 

group in order to ensure better synergies, efficiency, 
economies of scale and confidentiality. In addition, 
the creation of intra-group service centers to 
centralise the service offering in the group has 
been the trend of the recent years. Accordingly, 
there is no need for group members to separately 
outsource different services to third parties. 
Following is the illustrative list of services that are 
generally categorised as IGS: 

•	 Administrative services;
•	 Management services;
•	 HR related services;
•	 Financial services;
•	 Legal services;
•	 Information technology services.
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Chapter VII of the OECD Transfer Pricing 
Guidelines 2017

OECD transfer pricing guidelines address 
two issues1: (1) Determining whether IGS 
have been provided including benefit test (i.e. 
demonstrating receipt of benefits based on 
evidences), and (2) Whether IGS charge is in 
accordance with the arm’s length principles. 

As per the OECD guidance2, IGS must provide 
economic or commercial value/ benefit, 
which would enhance commercial position of 
service recipient. This can be determined by 
considering whether an independent enterprise 
would pay for the activity, if performed for it 
by an independent enterprise or if the activity 
is performed in-house and the same results in 
direct or indirect benefits. Once it is determined 
that IGS have been rendered, it is essential that 
reliable documentation should be maintained 
which can be provided to tax authorities for 
verifying that the services have actually been 
rendered by the service provider. In order to 
determine the arm’s length charge for such 
IGS, OECD has suggested3 use of CUP or cost-
based method as the most appropriate method 
to determine arm’s length charge for such  
services. 

Under cost based methods, first step is to 
determine cost pool of service charges which 
can be allocated to group entities. While 
determining allocable costs, costs incurred in 
relation to shareholder activities, duplicative 
services, services providing incidental benefits 
to other group members should be excluded. 
Further, while determining appropriate mark-
up to be charged, economic alternatives 
available to the recipient of the service should 
be considered. Then allocable costs, which 
can be directly allocable to a particular group 
entity as a result of specific services provided, 
should be allocated to all such group entities. 
Balance allocable costs should then, be allocated 
between all group entities using appropriate  
allocation keys. 

 

 

    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Duplicative services 
Activity performed by Group member 
that merely duplicates a service that 

other Group member is performing for 
itself or availing from third party 

Incidental benefits 
Activity performed by Group member 

which relates only to some Group 
members but incidentally provides 
benefits to other Group members 

To be allocated 
to group entities  

Step 1 

Step 2 

Shareholder activity 
Activity performed by Group member 

solely because of its ownership interest 
 

Passive association benefits 
Incidental benefit attributable solely to 

an entity’s association and linkages 
with other entities that are part of an 

MNE 
 

Yes 

No intra-
group services 

No 

Most appropriate method 

CUP CPM Preferred, but 
difficult to apply 

While determining 
appropriate mark-up, 
economic alternatives 

available to service recipient 
to be considered 

Pass Through 
Cost 

No mark-up since 
no service 
element 

Low value-added 
services 

Maximum 5% mark-up 

High value-added 
services 

Mark-up to be 
supported by 

benchmarking study 

Low value adding IGS:
The revised OECD TP Guidelines 2017 introduced 
an elective, simplified approach for low value-
adding services. As per the guidance, ‘low value-
adding IGS’ (LVA-IGS)4 are services which are:

•	 Supportive in nature;
•	 Not part of core business of the group;
•	 Do not use or create unique and valuable 

intangibles; and
•	 Do not involve significant risk

A Group which elects to apply simplified approach 
is required to identify, on an annual basis, pool of 
costs (direct as well as indirect) associated with 
categories of LVA-IGS which are provided to 
multiple members of its group (excluding costs 
related to shareholder activity, services performed 
solely on behalf of one other group member). The 
costs so identified need to be allocated among 
members by selecting appropriate allocation keys 
depending on nature of services. The guidance 
provides 5% mark-up on costs (excluding pass 
through costs) to be used for all LVA-IGS, 
irrespective of categories of services and the same 
does not need to be justified by benchmarking 

1 Para 7.5 of OECD TP Guidelines 2017                                                                     4 Para 7.45 of OECD TP Guidelines 2017
2 Para 7.6 of OECD TP Guidelines 2017
3 Para 7.31 of OECD TP Guidelines 2017
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study. Further, the guidance has specified for 
simplified benefit test, whereby the taxpayer needs 
to demonstrate only the fact that assistance was 
provided along-with sufficient evidence that the 
benefit test is met.

Further, under US regulations as well there is 
simplified approach provided for ‘low margin 
covered services’ where an elective method 
i.e. ‘Services Cost Method’ (SCM)5 has been 
prescribed.  Under SCM, covered services which 
includes low margin services can be charged out 
at cost. In such case, commissioner’s allocation 
will be limited to adjusting the amount charged for 
such services to the properly determined amount 
of the total services cost. For low margin services, a 
minimum median mark-up of 7% on cost has been 
prescribed.

Under Indian TP regulations, there are no detailed 
guidelines for determination of Arm’s Length 
Price (ALP) for IGS. However, pursuant to the 
OCED Base Erosion and Profit Shifting (BEPS) 
Action Plan 8-10, Indian Revenue Authorities 
(IRA) introduced new category of LVA-IGS 
under safe harbour regime prescribing maximum 
threshold of INR 10 crores (~USD 1.4 million) 
in respect of transaction value and maximum 
mark-up of 5% to consider the same at arm’s  
length.
Stranded Cost

At the international arena also, IGS are being 
scrutinized in detail by the revenue authorities, 
since they may have an assertion that some MNEs 
may consider using these transactions to optimize 
taxes by way of repatriation of funds. Therefore, 
IGS transactions have caught the interest of tax 
authorities and are being constantly monitored. 

Tax authorities of home country (i.e. country 
of service provider), usually take a view that a 
particular service is clearly for the benefit of other 
group entities, which are enjoying higher quality 
and reliability than would be possible from engaging 
a local low-cost service provider, and accordingly, 
should be charged back along-with appropriate 
mark-up on the same. In case where costs are not 
charged back to Group entities, they could question 
the relevance of such costs to the business of the 
service provider, thereby, possibly, denying the 
tax deduction for such costs. On the other hand, 

tax authorities of recipient country thoroughly 
scrutinise the payments, corresponding economic 
benefit and in case they are not satisfied, they take 
a view that no deduction should be allowed on the 
ground that it lacks commercial expediency. This 
situation is referred to as “Stranded Cost” where 
the tax authorities of service provider country 
challenge the deductibility, if not recharged and 
the tax authorities of the service receiving country 
challenge the deductibility/ arm’s length nature 
for lack of evidences and service valuation. As 
a consequence of disagreements between tax 
administrations of the service provider and service 
recipient, there lies a risk of double taxation.
IGS from Perspective of IRA & India 
Litigation Experience

As mentioned above, apart from reference in the 
definition of ‘International Transaction’, there are 
no detailed guidelines for determination of ALP 
for IGS in Indian TP regulations. In the absence of 
detailed guidelines, principles provided in OECD 
guidelines are generally referred. Transfer Pricing 
Officers (TPOs), while analyzing IGS transactions 
usually look into commercial necessity of availing 
intra-group services, benefits derived and 
evidences in support of the same. Accordingly, 
IGS transactions are usually scrutinised from the 
perspective of:

- Need test: Commercial necessity for 
availing services from group companies;

- Evidence test: Evidence to support actual 
receipt of services from group company;

- Benefit test: Benefits derived from service 
fee (cost – benefit analysis); and

- Quantification test: Analysing the 
allocation keys, nature of expenses 
allocated, justification of mark-ups (if any)

In the absence of satisfactory justification to the 
above tests, the TPOs have historically considered 
the arm’s length price of payment of IGS charges 
as ‘Nil’. Further, Assessing Officers (AO) look into 
genuineness of the transaction and as a part of 
this exercise ask for justification of the payment of 
service charges, benefits derived out of payment, 
etc and usually contend as to whether the 
expenditure is incurred wholly and exclusively for 
the purpose of business to consider deductibility 
of the same under section 37(1) of the Income-

5 Section 1.482-9(b) of Treasury Regulation
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tax Act, 1961 (the Act). Unless taxpayers provide 
convincing evidences, possibility to get relief from 
appellate authorities is usually less. 

There are several rulings pronounced in favour of 
taxpayers by ITAT, the ‘final fact finding authority’, 
however, in most cases matters have been 
remanded back with instructions to the lower tax 
authorities for verification. Accordingly, it takes 
several years (approximately 10 to 12 years) to 
reach finality and all the subsequent years get piled 
up under litigation, since field officers, typically, 
follow same adjustment approach for subsequent 
years till the issue achieves certainty, thereby, 
giving rise to in significant efforts and substantial 
cost. Further, funds are blocked for a substantial 
period on account of requirement to pay partial/ 
full demand before filing an appeal before the 
appellate authority.

Alternative Dispute Resolution Mechanisms 
(ADRs) – Options Worth Evaluation!

Given the protracted and cascading litigation 
around IGS, ADR mechanisms like Advance 
Pricing Agreement (APA), Mutual Agreement 
Procedure (MAP) and Safe Harbour Rules 
(SHR) are worth evaluation, to achieve certainty, 
avoid double taxation and save significant time 
and efforts involved under traditional litigation 
procedure. Following is the snapshot of the ADRs 
vis-à-vis IGS:

Suggested Best Practices

Though there are ADRs as mentioned above, 
MNEs may consider the following best practices to 
justify the IGS charge:

a. Scientific study of services incurred for 
benefit of the group, creation of cost 
centres for quantification of total cost 
incurred for each category of service 
along-with differentiation between 
high and low value added services, 
identification & quantification of 
stewardship/ shareholder/ duplicative 
costs for their exclusion from allocable 
cost base;

b. Identification of scientific allocation 
keys for each category of service like 
headcount for payroll service, numbers 
of PC in use/ users for technology 
services/ license cost, cost of goods for 
strategic product planning, turnover 
for marketing support, finance  
services, etc.

c. A benchmarking study should be in place 
in support of mark-up to be charged on 
intra-group services;

d. Inter-company agreements should 
be in place documenting roles and 
responsibilities in relation to intra-group 
services;

e. A detailed working to be prepared 
and certified at year end, providing 
costs incurred by service provider(s), 
identification and exclusion of 
shareholder/ duplicative costs, 
identification of directly allocable 
costs to specific group entities, service 
category-wise cost pool of allocable 
costs and final cost allocation to 
various group entities using appropriate  
allocation keys;

f. The service provider should also 
maintain evidences in support of 
services rendered along-with detailed 
cost allocation model as mentioned 
above;

g. The service recipient should collate 
evidences in support of actual receipt of 
services and benefits derived, wherever 
possible. For example, the benefits 
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from services in the nature of customer 
relationship services, marketing support 
services would be new contracts/ 
agreements entered into with customers, 
expansion of customer base, increase in 
sales, etc. In support of the same, service 
recipient could consider maintaining 
copies of customer correspondence, 
contracts/ agreements entered into with 
customers (existing/ new);

h. Companies can explore technological 
tools that could be available and which 
are designed to collate details/ evidences 
like emails from  system on a real time 
basis which can save time and efforts 
involved in collating details at the time 
of audit proceedings;

i. Based on the facts of the case, company 
should evaluate alternate dispute 
resolution options that could be explored 
along-with cost-benefit analysis.

Pitfalls to be Watched Out

• Withholding requirements:
The reimbursement of expenses, being pass-
through costs, ideally should not lead to 
withholding requirements by service recipient. 
However, such reimbursements do attract 
withholding implications, if in the first place, 
withholding is required. Further, as per OECD 
guidance on LVA-IGS, the withholding of tax 
should be done only on the mark-up element6. 
However, service recipient generally deducts 
tax on whole amount on a conservative basis in 
light of a possible disallowance under section 
40(a)(i) of the Act, considering the rate which 
is lower of the rate as per domestic laws or as 
per DTAA. Further, if the contract for payment 
of management fees stipulates for a single 
consideration for services which also includes 
‘out of pocket’ expenses, the same may lead to 
withholding requirement on entire amount i.e. 
taxation at gross level. This is generally the case 
of non-separable costs, for example in case of IT 
support services the service charge may include 
cost for certain licenses purchased for all group 
entities along-with its implementation and 

training for employees/ users.

In India, there is controversy around 
determination of nature of such expenses in 
view of scope of ‘fees for technical services 
(FTS)’ especially where there are favourable 
treaty provisions in terms of “make available” 
clause (applicable in case of DTAA with 
certain countries like USA, UK etc, whereby 
the payments should be treated as “FTS” only 
when non-resident makes available technical 
knowledge, experience, skill, know-how or 
processes or transfers technical plan or technical 
design). There are certain adverse judicial 
precedents to taxpayers pronounced by courts 
whereby it is positioned that management 
services in the nature of business development, 
risk management, customer/ public relation 
services, staff training, tax planning advice, 
implementation of global IT policies and systems 
etc, received by an entity, including services 
those are enabling such entity in its decision 
making process should be regarded as FTS 
[Cochin ITAT decision in case of US Technology 
Resources Private Limited, ruling pronounced 
by Authority for Advance Rulings (AAR) in case 
of Intertek Testing Services India (P) Limited]. 
The ruling of AAR in the case of Intertek gives an 
open room to IRA to cover many of the executive, 
managerial and consultancy services within 
the ambit of FTS under the treaty, accordingly, 
litigation on classification of some of the 
proposed services as satisfying ‘make available’ 
condition cannot be ruled out particularly at field 
level. In such case, taxpayers may consider filing 
an application before IRA for lower withholding 
or filing an application before AAR in order to 
determine withholding applicability. If litigation 
is faced, a MAP as an ADR should be actively  
considered.

•	 Foreign Tax Credit (FTC):

Withholding of taxes on IGS by service recipient 
on ‘Gross Basis’ and taxability of the same in 
the country of residence of service provider 
on ‘Net Basis’ could lead to tax leakage. This 
has been explained below with the help of an  
illustration:

6 Para 7.65 of OECD TP Guidelines 2017
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Sr. 
no.

Particulars Service 
recipient 

(I Co)

Service 
provider 

(F Co)
1 Intra-group service 

charges received by F 
Co from I Co

- Income offered 
in country of 
residence of F Co 
(profit element)

20

- Amount on 
which taxes 
withheld by I Co

100

2 Taxes withheld by I 
Co. (@ 10%)

10

3 Tax on Income in 
country of residence 
of F Co. (@ 30%)

6

4 Less: Foreign Tax 
Credit: Proportionate

(6)

5 Total taxes paid 10 0

6 Possible tax leakage 
(10 - 6)

4

•	 Permanent establishment (Pe) exposure:

The evidences provided by taxpayers in support 
of receipt of IGS usually include emails, 
presentations, minutes of call/ meeting, records 
of conference calls, invoices in relation to 
travelling expenses of employees visiting India 
for providing services, training material, internal 
manuals and policy documents, etc. However, 
one needs to be mindful of potential PE exposure 
in such a case. Considering the fact that, as a part 
of rendering services to Indian entity, employees 
of foreign entity might have to visit India and the 
same may lead to service PE exposure in case 
presence of these employees in India exceeds 
specified number of days as per the respective 
treaty. Further, the recent decision of Bangalore 
ITAT in case of ABB FZ LLC has introduced 
concept of ‘Virtual Service PE’ whereby, services 
provided through virtual modes such as internet, 
email, video conferencing, remote access to 
the desktop, etc should be taken in account for 
determining service PE exposure and this is 

relevant in today’s technology era. Although 
BEPS action plans have not provided for taxing 
virtual PE, a litigation on this point can’t be  
ruled out.

•	 Secondary adjustment:

From financial year 2016-17 onwards, in case 
of primary TP adjustment (exceeding INR 1 
crore) resulted from voluntary declaration by 
taxpayer in its return of income, or made by 
tax officer and accepted by taxpayer, or made as 
per SHR, or determined by an APA, or resulted 
from resolution under MAP, the excess money 
(i.e. difference between ALP as per primary 
adjustment and transaction price) needs to be 
repatriated to Indian taxpayer by its AE within 
prescribed time. Failing this, such ‘excess 
money’ would be deemed to be an advance 
made by the taxpayer to such AE and notional 
interest on such advance would be computed 
that would be taxable in the hands of taxpayer. 
This may pose practical challenges where the 

fees paid may need to be repaid by the service 
provider to the extent of the TP adjustment 
faced by the service recipient which may also 
be challenged by the tax authorities of service 
provider. 

Concluding Thoughts

IGS — a soft charge with hard facts around litigation 
may lead to challenges which could range from 
loss of FTC to PE exposure to double taxation to 
secondary TP adjustment. Accordingly, a detailed 
study, robust documentation is necessary & 
strategy to get certainty through ADRs becomes 
a need of the hour.  n
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