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Income Tax

LD/67/41 
Principal Commissioner of Income Tax

Vs.

Dhariwal Industries Limited

04th September, 2018

Admission of appeal by High Court indicates 
existence of debatable issue and thus penalty 
under section 271(1)(c) should not be levied. 

The assessee is a company engaged in the business 
of manufacturing of pan masala as well as 
manufacturing and sale of rawa, atta, maida and 
salt. Disallowance on three issues, viz. disallowance 
related to Section 80IA was made restricting it 
to gross total income, disallowance on the issue 
of a claim that sales tax incentive is in nature of 
capital receipt, disallowance account of items not 
considered to be eligible for 100% depreciation. 
A penalty of ` 3.68 crores was levied by the AO 
in relation to these disallowances. The CIT(A) 
deleted the penalty with respect to disallowance 
under section 80IA and related to claim of sales 
tax incentive as capital receipt. However, CIT(A) 
confirmed penalty with respect to the addition on 
account of items not considered to be eligible for 
100% depreciation. ITAT confirmed the deletion of 
penalty with respect to all the three disallowances. 
Aggrieved, the Revenue filed an appeal before the 
Bombay High Court.

High Court observed that the assessee had claimed 
deduction under section 80IA was on the basis of 
judicial decisions prevailing at the time of making 
such a claim and all particulars relating thereto 
were disclosed in the return of income. Further, 
in relation to claim that sales tax incentive was in 
the nature of a capital receipt, assessee had relied 
on Special bench ruling in Reliance Industries Ltd. 
whereas the High Court relied on the Supreme 
Court ruling in Reliance Petro Products Pvt. 
Ltd., wherein it was held that merely because the 
claimed expenditure was not accepted or was not 
acceptable to the Revenue, the same would not 
attract penalty under section 271(1)(c).
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High Court held that CIT(A) and ITAT were not 
wrong in setting aside the order of the AO levying 
penalty with respect to disallowance under section 
80IA restricted to gross total income and rejection 
of assessee’s claim that sales tax incentive is in 
nature of capital receipt. High Court also stated 
that with reference to above claims the quantum 
proceedings have already been admitted clearly 
indicating that there are debatable and arguable 
questions raised, which would certainly be another 
factor to be taken into consideration whilst 
imposing penalty under section 271(1)(c).
On the issue of penalty imposed on 100% 
depreciation claimed on items not eligible for AY 
2003-04, High Court stated that ITAT set aside 
CIT(A)’s order on the basis that in the preceding AY 
on a similar dis-allowance, no penalty was levied by 
the AO and therefore on identical facts, the penalty 
could not be levied in the succeeding AY. 
High Court, thus ruled in favour of the assessee.

LD/67/42 
Nortrans Marine Services Pvt. Ltd.

Vs.
Asst. Commissioner of Income Tax

20th August, 2018

Premium to indemnify the liability towards 
gratuity of employees taken over from a different 
company pursuant to a business takeover, held 
to be deductible expense.

The assessee took over the business of one Trans 
Asian Shipping Services Pvt. Ltd. When the 
business was taken over, the employees of the 
earlier company were also taken over on specific 
agreement as to continuation of service without any 
break, as also statutory benefits including gratuity. 
The assessee subsequently framed a group gratuity 
scheme and formed a trust, for which approval was 
obtained from the Commissioner of Income Tax. 
The assessee company took out a policy from the 
Life Insurance Corporation of India to indemnify 
the gratuity payments of the retiring employees 
and paid sum of ` 47.75 lakhs during AY 2005-06 
which was claimed deduction under section 36(1)
(v). The AO computed the initial contribution at 
` 32.90 lakhs and disallowed the excess claim of  
` 14.85 lakhs. This disallowance was made since the 
disallowed amounts were contributed for the prior 
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years, when the employees were not employed 
under the present assessee. The CIT(A) and ITAT 
upheld the order of the AO.

Aggrieved, the assessee appealed before the Kerala 
High Court. 

High Court referred to the ruling in case of 
Pratap Cashew Co.(P) Ltd. [(1979) 116 ITR 733], 
wherein it was observed that in such scenario of 
takeover of business, entire period of service also 
has to be reckoned to determine the liability since 
the assessee had taken over running concerns 
with the express stipulation that the workmen 
employed therein shall be continued without any 
interruption of service. Contention of the Revenue 
that Rule 104 was not considered by High Court 
while giving this decision was rejected by the  
High Court.

Rule 104 permits any initial contribution made 
by an employer to a fund constituted even in 
respect of past services of an employee admitted 
to the benefits of a fund, to the extent of 8⅓ % 
of the employee’s salary for each year of his past 
service with the employer. High Court stated 
that Revenue was under a misconception that the 
words ‘employed with the employer’ would take 
in to account only the benefits accrued under a 
particular employer. A reference was also made 
to the Supreme Court ruling in Textool Company 
Ltd. [(2013) 263 CTR 257(SC)],  wherein it was 
held the real intention behind the provisions of 
Section 36(1)(v) is that the employer should not 
have any control over the funds of the irrevocable 
trust created exclusively for the benefit of the  
employees. 

High Court observed that the take over and the 
specific term, fastening the liability to gratuity 
for even the past service, on the assessee, makes 
the assessee the employer for the past period, at 
least with respect to the liability for the payment 
of gratuity.

Therefore, the High Court held that the 
entire contributions paid by the assessee to 
the LIC as premium for the policy obtained 
for indemnification of the gratuity liability 
towards the employees even for the prior years, 
will be eligible for deduction under section  
36(1)(v). High Court, thus ruled in favour of the  
assessee.

LD/67/43 
Daman Computers Pvt. Ltd.

Vs.
Commissioner of Income Tax, Mumbai

10th August, 2018

Since the assessee had no control over the 
outsourced manufacturing activity; deduction 
under section 80 IB. 

The assessee is engaged in manufacturing of 
electronic computers at Daman and entered into 
an agreement with M/s. Kobian ECS India Pvt. 
Ltd. for contract manufacturing of its product. 
The factory of M/s. Kobian ECS India Pvt. 
Ltd. is located at Silvassa. Claim under section 
80IB of the assessee was rejected by the AO 
on the ground that the manufacturing activity 
undertaken by Kobian for and on behalf of the 
assessee was not under its direct supervision and  
control.

The AO observed that the salary register of the 
assessee shows that there was only one lady 
accountant on the role and for the remaining period 
five more employees had joined but the assessee 
had not given the designation and qualification of 
the employees. Further total electricity consumed 
was only 884 units which was not even enough 
for running the bare office equipments. Further, 
there was no evidence showing that directors of 
the assessee visited Silvassa for supervision of 
manufacturing process. The CIT(A) also upheld 
the AO’s order. ITAT further noted that even the 
packaging material was supplied to Kobian by 
the assessee company for finished products at 
Silvassa and as such, even product was packed 
by Kobian only. Therefore, ITAT also upheld  
Revenue’s order.
Aggrieved, the assessee appealed before the 
Bombay High Court.
The High Court noted that neither before the 
AO nor at the appellate stage, did the assessee 
adduce any convincing evidence to hold that it 
had retained its control over the manufacture of 
electronic computers at the factory premises of 
Kobian. High Court noted that the assessee could 
not even produce the primary evidence in the 
shape of books of accounts or resolutions, even 
to suggest that it had deployed its manpower at 
the factory premises of Kobian and had retained 
the control over the manufacturing activity. 
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Further, assessee could not produce particulars 
like attendance register, qualifications of the 
employees in spite of being asked to do so by  
the AO. 

High Court, thus held that the assessee did not 
retain control over the manufacturing of the 
electronic computers at the factory premises of 
Kobian. Therefore, the High Court held that the 
assessee was not carrying out manufacturing 
activity within the meaning of Section 80 IB. High 
Court, thus ruled in favour of the Revenue and 
denied the deduction under section 80IB.

LD/67/44 
Commissioner of Income Tax, Kolkata

Vs.
West Bengal Housing Infrastructure Development 

Corporation Ltd.
09th August, 2018

Payment of interest by assessee for delayed 
delivery/allotment of plot was not in the nature 
of interest specified in Section 194A, and thus 
TDS provision was not applicable on it.

The assessee is a government owned company 
engaged in the business of development of land, 
housing and infrastructural facilities in New Town 
Projects, Kolkata. The assessee claimed deduction 
amounting to ̀  9.71 crore as compensation for delay, 
delivery of plots developed by it. Assessee stated that 
as per the offer of allotment of plot of land developed 
by the assessee, the assessee was under an obligation 
to hand over physical possession of the plot to the 
allottees on payment of the entire cost of the land. If 
possession of handing over of the plot was delayed 
for more than six months from the scheduled date 
of possession, the assessee has to pay the interest 
on instalments already paid by the allottee. Further 
assessee stated that though the relevant clause in 
allotment letter mentioned the expression “interest”, 
the actual nature of payment was in the nature of 
damages for delayed allotment of a plot and not in 
the nature of interest. 
AO held the payment to be in the nature of interest 
and disallowed the interest under section 40(a)
(ia) contending that TDS under section 194A was 
not made by the assessee. CIT(A) ruled in favour 
of AO; however, the ITAT ruled in favour of the 
assessee. Aggrieved, the Revenue filed an appeal 
before the High Court.

High Court analysed provisions of Section 2(28A) 
and observed that the term ‘interest’ has been 
made entirely relatable to money borrowed or 
debt incurred and various gradations of rights 
and obligations arising from either of the two. 
High Court relied on ruling in Commissioner of 
Income Tax vs. H.P. Housing Board (2012) 340 ITR 
388 (HP), wherein it was held on similar facts that 
the amount paid by H.P. Housing Board was not 
‘interest’ but was on account of damages suffered 
by the allottee for delay in completion of the 
flats. High Court observed that there was neither 
any borrowing of money nor incurring of debt 
on the part of the assessee and thus ‘interest’ as 
defined under section 2 (28A) had no application to 
impugned payments.
High Court observed that the payment made by 
the assessee to the allottee was in terms of the 
agreement entered between them where the liability 
of the assessee would arise only if it failed to make 
the plots available within the stipulated time. Thus 
the payment was purely contractual and in the 
nature of compensation or damages for the loss 
caused to the allottee in the interregnum for being 
unable to utilise or possess the flat. As per the High 
Court, the expression ‘interest’ used in Clause 7 
of agreement was merely a quantification of the 
liability of the assessee in terms of the percentage 
of interest payable by the State Bank of India. High 
Court held that consequently no disallowance could 
have been made under section 40(a) (ia).
High Court, thus ruled in favour of the assessee.

LD/67/45 
C. Aryama Sundaram

Vs.
Commissioner of Income Tax, Chennai

06th August, 2018

Capital gains exemption under section 54 shall 
also include the cost of land on which the house 
is constructed.

The assessee sold a residential house property 
resulting into long term capital gain of `10.47 crore. 
Thereafter, the assessee purchased new property with 
superstructure for a consideration of `15.96 crores. 
After demolishing the existing superstructure, 
the assessee constructed a residential house and 
claimed the exemption under section 54 towards 
the cost of the construction and the cost of the land. 
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The AO held that only that part of the construction 
expenditure which was incurred after the sale of 
the original asset was eligible for exemption under 
section 54. The AO, thus allowed an exemption of 
`1.14 Crores under section 54. The CIT(A) upheld 
the order of the AO. ITAT remitted the matter to 
the file of AO to consider the deduction under 
section 54 for construction cost incurred by the 
assessee.
Aggrieved, the assessee appealed before the 
Madras High Court. High Court analysed the 
provisions of Section 45 and Section 54 and noted 
the conditions precedent for claiming exemption 
under section 54. 
High Court observed that what has to be adjusted 
and/or set-off against the capital gain is, the cost 
of the residential house that is purchased or 
constructed and not just cost of construction of 
the new residential house. Thus, it is the cost of 
the new residential house and not just the cost of 
construction of the new residential house, which 
is to be adjusted. The cost of the new residential 
house would necessarily include the cost of the 
land, the cost of materials used in the construction, 
the cost of labour and any other cost relatable to the 
acquisition and/or construction of the residential 
house.
High Court stated that Section 54(1) of the said 
Act does not contemplate that the same money 
received from the sale of a residential house should 
be used in the acquisition of new residential house. 
Had it been the intention of the Legislature that 
the very same money that had been received as 
consideration for transfer of a residential house 
should be used for acquisition of the new asset, 
Section 54(1) would not have allowed adjustment 
and/or exemption in respect of property purchased 
one year prior to the transfer, which gave rise to 
the capital gain or may be in the alternative have 
expressly made the exemption in case of prior 
purchase, subject to purchase from any advance 
that might have been received for the transfer of 
the residential house which resulted in the capital 
gain.

High Court, thus held that the cost of new 
residential house would include the cost of 
construction as well as cost of land for the purpose 
of claiming exemption under section 54.
High Court, thus ruled in favour of the assessee.

LD/67/46 
Chambal Fertilizers and Chemicals Ltd.

Vs.

Jt. Commissioner of Income Tax, Kota

31st July, 2018

Education cess cannot be disallowed under the 
provisions of Section 40(a)(ii) since it is not ‘tax’.

The assessee had claimed deduction of education 
cess and secondary and higher education cess while 
computing the profits and gains from business. The 
AO disallowed the same in view of the provisions 
of Section 40(a)(ii). CIT(A) as well as ITAT ruled in 
favour of the Revenue.
Aggrieved, the assessee appealed before the 
Rajasthan High Court.
The assessee relied on CBDT Circular No. 91/58/66-
ITJ(19) Dt. 18th May, 1967, which provided that the 
word ‘cess’ had been omitted under section 40(a)
(ii). Revenue argued that the cess was introduced 
by Finance Bill 2004-05 and it was in the nature 
of a surcharge, which admittedly is not deductible 
while computing income for the purpose of levy of 
income-tax. As per Revenue, provisions of Section 
40(a)(ii) are wide enough to cover any sum paid as 
rate or tax on the profits or assessed at a proportion 
of such profits.
High Court relied on CBDT Circular No. F. NO. 
91/58/66-ITJ(19) Dt. 18th May, 1967 wherein it was 
provided that the ‘cess’ word has been deleted from 
the provisions of Section 40(a)(ii). High Court 
further relied on Supreme Court ruling in the case 
of Jaipuria Samla Amalgamated Collieries Ltd. 
(1971) 82 ITR 580 (SC) wherein it was held that 
‘cess’ is not ‘tax’. High Court held that Education 
cess cannot be disallowed under the provisions of 
Section 40(a)(ii), and thus ruled in favour of the 
assessee. 
Separately on other grounds related to allowability 
of deduction of capital expenses in computing 
gain from sale of mining rights, High Court noted 
that these were duly debited by the assessee in the 
books of assessee and noted that ITAT had erred 
in refusing to grant deduction of these in absence 
of relevant details. These expenses were related to 
dismantling of existing structure, expense towards 
fencing of boundary etc.
High Court, thus ruled in favour of the assessee.
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LD/67/47 
Mundela Service Cooperative Bank Ltd.

Vs.
Income Tax Officer 

22nd May, 2018

80P deduction benefit should not be allowed 
on additions made under section 68 regarding 
unexplained cash credits.

The assessee is a primary agricultural credit 
cooperative society, registered under the 
Kerala Co-operative Societies Act, 1969. The 
assessee filed return for the assessment year 
2011-12 declaring nil income. The AO assessed 
assessee’s income at `28.51 crores. The AO 
denied exemption under section 80P(2) for 
their business income earned under section  
80P(2)(a)(i), and interest income earned under 
section 80P(2)(d) by the assessee for their surplus 
funds deposited in the District Cooperative Banks. 
Further AO has brought to tax an amount of  
`27.67 crore as unexplained cash credits under 
section 68. Assessee preferred a stay petition 
before CIT(A). The stay was granted on a condition 
that the assessee shall pay 50% of the demand in 
six instalments. Aggrieved, the assessee preferred 
a writ petition before the Kerala High Court. 
High Court noted that the assessee could make 
‘prima case’ only for 2 issues; namely, availability 
of deduction under section 80P(2)(a)(i) and 
under section 80P(2)(d) in respect of interest 
income. High Court acknowledged that “Insofar 
as appeal is still pending, the only point arises for 
consideration is whether the petitioner has made 
out a prima facie case as regards the decision of the 
Assessing Officer to bring to tax the unexplained 
cash credits amounting to `27,67,41,372/- under 
section 68 of the Act.”
High Court stated that Section 68 provided that 
where any sum is found credited in the books 
and the assessee offers no explanation about the 
nature and source thereof or offers unsatisfactory 
explanation offered, the sum so credited may be 
charged to income tax as the income of the assessee 
of that previous year. High Court noted that the 
assessee had credited in the books of account cash 
receipts to the tune of `27.67 crore and despite 
several notices assessee had not divulged the 
source thereof. As per the High Court, the AO was 
correct for having brought the said amount to tax 
under section 68.

High Court noted assessee’s reliance on Cochin 
ITAT decision in The Karad Merchant Sah Service 
Coop Bank Ltd [dated 28.2.2011] and Nagpur ITAT 
decision in Buldana Urban Cooperative Credit 
Society Limited [dated 23.11.2012] and noted that 
if the said view by the aforementioned ITATs was 
accepted assessees who are entitled to the benefit 
of exemption under section 80P(2)(a)(i) would 
bring in illicit money into business without fear of 
consequences. High Court stated that profits and 
gains of business is a matter covered by Chapter IV 
of the Act whereas Section 68 fell under Chapter 
VI of the Act dealing with aggregation of income. 
As per the High Court, the assessee had not made 
out a prima facie case as regards the income brought 
to tax by the AO under section 68. However, High 
Court directed CIT(A) to grant the assessee an 
opportunity to disclose the sources of the cash 
credits referred to in the assessment order. High 
Court held that if the assessee was able to prove 
that cash credits were deposits which came from 
explainable sources, the assessee would not have 
any liability on this count.
High Court stated that if the assessee was made to 
pay 50% of demand, the business of the assessee was 
likely to be crippled and in that event, the customers 
of the petitioner including their depositors would 
also suffer. High Court, thus directed the assessee 
to pay 20% of demand instead of 50%, in 6 equal 
monthly instalments and directed the CIT(A) to 
dispose-off the appeal preferred by the assessee on 
the merits as expeditiously as possible.

Sales Tax

LD/67/48
MRF Limited 

Vs.
Commissioner of Trade and Taxes and Anr.   

10th August, 2018

Pre-deposit sums which assessee’s pay to seek 
recourse of appellate remedy are not ‘tax’; 
Assessee is entitled to interest from the date 
when its appeal was allowed 
The assessee succeeded partly in an appeal, which 
resulted in its claim for exclusion of certain 
amounts in its taxable turnover. This appeal was 
allowed by a detailed judgement and order of 
coordinate bench of High Court dated 14.05.2015. 

INDIRECT 
TAXES
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Assessee’s grievance was that while accepting the 
refund plea, the GST Authorities did not permit 
any interest. Assessee submitted that amounts 
paid during the interregnum period, i.e. rejection 
of the turnover discount claimed by the original 
assessment order resulting in pre-deposit of the 
amounts before the appellate authority did not 
amount to payment of tax as it did not bear such 
character. It is emphasised that the refund ought to 
have carried interest. 
Revenue submitted as per provision of Section 30 
of Delhi Sales Tax Act, 1975, assessee who wishes 
to claim refund of tax paid should approach the 
authority by filing form ST 21; and interest amount 
would be due only from the time that procedure 
was followed and not before. 

High Court referred to the judgement in Suvidhe Ltd. 
[1996 (82) ELT 177 (Bom)], wherein it was observed 
that such pre-deposit sums would not amount to 
depositing or paying excise duty but rather to avail 
remedy of an appeal. High Court, thus held that 
pre-deposit sums which the assessee is compelled 
to pay to seek recourse to an appellate remedy do 
not necessarily bear the stamp or character of tax, 
especially when it succeeds on the particular plea. 
That being the case, the insistence upon a procedural 
step, i.e. filing of a form which is purely for the 
purpose of administrative convenience cannot in 
any manner fix the period or periods of limitation 
when the amounts became due on the question of 
interest. High Court observed that amounts were 
due and payable from the date the appeal was 
allowed by the coordinate bench, and postponing 
the accrual of interest thereon was illogical.
High Court, thus held that the assessee was entitled 
to interest calculable from the date when its appeal 
was allowed by the Court.
High Court, thus ruled in favour of the assessee.

Service Tax

LD/67/49 
M/s SAS Developers and Engineers 

Vs.
 Commissioner of Central Excise, Nagpur 

(CESTAT-Mumbai)
  9th August, 2018

Tribunal held that the services of ‘renting of 
immovable property’ covers within its ambit not 

only mere renting but any similar arrangement 
in respect of immovable property for use in 
furtherance of business or commerce. Fees 
received by appellant-assessee in terms of 
business agreement, wherein premises owned 
by appellant-assessee was made available to 
various companies for running departmental/
retails stores and fees payable to appellant were 
computed as pre-determined percentage of 
sales turnover of said departmental/retail stores, 
such fees were held to be in the nature of ‘rent’ 
and thus, liable to service tax. 

Facts: 

The appellant-assessee entered into business 
agreements with companies wherein, appellants 
provided necessary space to such companies for 
running a departmental store cum coffee shop, 
stores for retail sale of readymade garments and 
other household items, accessories etc., in the 
premises of building owned by appellant-assessee. 
Appellant received consideration from these 
companies, calculated as percentage on the basis 
of net sales turnover achieved by said companies. 
Revenue contended that amounts received by 
appellant in terms of said business agreements are 
nothing but rent for provision of space for setting 
up the said stores and thus, would be liable to 
service tax under category of ‘renting of immovable 
property’. 

While rebutting revenue’s contention, appellant 
submitted that such agreements are profit sharing 
agreements and entered on principal to principal 
basis. Appellant submitted that said companies 
were sharing certain portion of their profit with 
appellant in lieu of various business activities under 
taken by appellant for assisting the said companies 
for conducting the business of retail sale from the 
said premises. As per agreement, the appellant 
was obliged to provide advisory assistance to 
these companies in selection of range of products, 
pricing of products, personnel policies of retail 
business, security management, interaction and 
liaisoning, advice relating to marketing strategies, 
procurement policies and documentation and 
information systems etc. 

Held: 

Hon’ble Tribunal noted that the appellants provided 
space to the said companies for conducting report 
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of business and for provision of the said space, 
appellant received certain ‘fees’ which cannot be said 
to be anything other than the charges for provision 
of space. It was observed that the agreements 
specifically provided that the companies shall be 
exclusively in charge of management and running 
of said business from the said premises. Tribunal 
further observed that the appellants are neither 
having any expertise/experience in the field of 
retail sales of products. Accordingly, Tribunal held 
that, the entire amounts received by the appellant 
assessee were held to be in the nature of rent for 
providing space for conducting the said retail 
business. 

As regards appellant’s submission of the said 
agreements being in the nature of profit- sharing 
arrangement, the Tribunal observed that under 
the service tax law, renting includes not mere 
renting, but any similar arrangement in respect 
of immovable property for use in furtherance of 
business or commerce. Tribunal held that the 
argument of agreements in question being in the 
nature profit sharing does not merit acceptance 
because the participation of appellant in business 
activity is limited to provision of space only. 
Further it was held that even if it is considered that 
this arrangement created the partnership/Joint 
Venture, then also the argument will not survive 
because appellants would definitely be a different 
legal entity from the said partnership or the joint 
venture and in that case, they would have provided 
these spaces on rent to the said partnership/
joint venture. Consequently, the Tribunal upheld 
impugned order and dismissed the appeal filed by  
the appellant.  

LD/67/50 
T M Motors Pvt. Ltd.

 Vs.
 C.G.ST C & C.E., Alwar 

22nd June, 2018

No service tax on Incentives/discounts, 
consumables / spare parts used during servicing 
by dealer agency of Car manufacturer; Receipt 
of such incentives / discounts cannot be deemed 
to be received for promotion and marketing so 
as to be made taxable as ‘business auxiliary 
services’.

The assessee is a dealer of Maruti cars, and it not 

only sells cars but also undertakes the servicing 
thereof. During audit, it was found that the 
assessee had failed to pay the service tax on certain 
receipts. Accordingly, demand was raised under 
the category of ‘business auxiliary service’. Demand 
was raised in respect of commissions received from 
various financial institutions for promoting their 
loan schemes; the discounts/rebates/incentives 
received on the basis of various targets achieved; 
and the price of various consumables/spare parts 
recovered from customers during servicing. 
Revenue also urged that the assessee availed cenvat 
credit on certain common input services and used 
the same for payment of service tax under the 
category of Authorised Service Station, and it 
ordered reversal of CENVAT credit in respect of 
common input services utilised in trading activity 
of Maruti cars.

CESTAT relied upon the decision in Toyota Lakozy 
Auto Pvt. Ltd. [2017 (52) STR 299 (Tri.–Mumbai)] 
wherein it was held only because some incentives/ 
discounts are received by the appellant under 
various schemes of the manufacturer cannot lead 
to the conclusion that the incentive is received 
for promotion and marketing of goods. It is not 
material under what head the incentives are shown 
in the Ledgers, what is relevant is the nature of 
the transaction which is of sale. All manufacturers 
provide discount schemes to dealers. Such 
transactions cannot fall under the service category 
of Business Auxiliary Service when it is a normal 
market practice to offer discounts/ institutions to 
the dealers. It was also observed in case that the 
incentive targets were as per the circular issued 
by MUL, they could not be treated as business 
auxiliary service. Further, with respect to issue 
regarding service tax on consumables and spares, 
CESTAT placed reliance upon ruling in Krishna 
Swaroop Agarwal [2015 (37) STR 647 (Tri.–Del.)] 
wherein it was held that the service tax was not 
required to be paid on sale of goods. Assessee 
was paying VAT on the spare parts/consumables 
sold to the customers while providing service and 
hence, there was no issue of service liability.

Additionally, CESTAT relied on the decision in 
Helo Minerals Water Pvt. Ltd. [2004 (174) ELT 
422 (Allahabad)], wherein it was held that the 
subsequent reversal of credit amounts to non-
taking of credit. CESTAT therefore held that the 
assessee need not pay any amount towards this.
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Only on the issue of commission received from 
financial institution, CESTAT upheld the service 
tax demand. CESTAT thus partially ruled in favour 
of the assessee.

LD/67/51

M/s The Gem and Jewellery Export Promotion Council 
Vs. 

Commissioner of Service Tax, Mumbai-I
(CESTAT-Mumbai)

  16th May, 2018

Fees/statutory levies charged by sovereign/
public authority while performing statutory 
functions cannot be regarded as ‘provision of 
taxable service’.  

Facts: 

Appellant, an Export Promotion Council, is set 
up under the aegis of Ministry of Commerce and 
Industry. The appellant is primarily involved in 
introducing the Indian gem and jewellery products 
to the international market in order to promote 
its goods and to facilitate the export of diamonds. 
The appellant issues Kimberly Process Certificates 
(KP Certificates) to various exporters/importers 
of Gem and Jewellery to certify that the product is 
being exported and the same is issued on the basis 
of documents and information furnished by the 
applicant for the issue of KP certificates. Revenue, 
inter alia, alleged that the activity of issuing KP 
certificates would be liable to service tax under the 
category of ‘technical inspection and certification  
services’. 

Appellant submitted that the KP certificates are 
issued in terms of international convention and 
as mandated by EXIM policy, in absence of such 
certificates, no import or export of diamonds 
is allowed. Appellant further submitted that 
they are recognised as authority for scrutiny of 
documents for issue of KP certificates in terms of 
Circular No. 53/2003-Cus dtd. 23.06.2003. Also, 
appellant pointed out that the goods exported or 
imported are liable for confiscation in absence of 
KP certificates and thus, issue of KP certificates is 
a statutory requirement and not a service provided 
by the appellant. Alternatively, the appellant 
submitted that even if the said service is not treated 
as a statutory function, the same cannot be called 

as ‘technical inspection and certification service’ 
because the said service envisages inspection 
or examination of goods or process or material 
etc. whereas the appellant does not undertake 
inspection or examination of goods at the time 
of export for issue of KP certificate and even in 
case of export, the goods are not examined, but 
only documents are seen for the issuance of the 
said certificates. However, revenue argued that 
since the appellant is not created under the Act 
or any other Acts of the Central Government or 
State Government, but under the aegis of Ministry 
of Commerce and Industry, appellant cannot be 
regarded as a government body and activity of 
issuance of KP certificates cannot be considered as 
sovereign functions.  

Held:  

Tribunal noted that the appellant issues 'KP 
certificates' to various exporters/ importers of 
Gem and Jewellery to certify the product being 
exported and the same is issued on the basis of 
documents and information furnished by the 
applicant for the issue of KP certificate. There is no 
‘inspection or examination of goods or (process or 
material or information technology software) or 
any immovable property'. Further, it was observed 
that there is no contest to the said averment that 
the entire process of certification does not involve 
any inspection of goods or processes and it is 
done only on the basis of documents. The process 
of certification is provided at the website of the 
appellant and the entire certification can be obtained 
online by submitting the necessary information/ 
documents. Tribunal held that since the duty of 
issuing the KP certificates has been expressly and 
exclusively by law, given to the appellant and they’re 
a body created under the law, it cannot be denied 
that the issue of KP is a mandatory and statutory  
function. 

Therefore, it was held that no service tax liability 
would sustain against the appellant in light of 
Circular No. 89/7/2006-ST dated 18.12.2006 
clarifying that an activity performed by a public/
sovereign authority, which is purely in public 
interest and is being undertaken as mandatory and 
statutory function, such activity cannot be regarded 
as provision of taxable service. Consequently, 
impugned demand was set aside by allowing the 
present appeal.
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LD/67/52 
M/s Vision Pro Event Management

 Vs. 
Commissioner Of Central Excise and Service Tax, Chennai 

(CESTAT-Madras) 
28th March, 2018 

Tribunal held that the event management 
services received by SEZ unit, though outside 
the geographical location of SEZ unit, would be 
regarded as ‘consumed within SEZ’ and thereby, 
exempted from service tax, especially in light of 
Section 26 and Section 51 of SEZ Act, 2005.    

Facts: 
The appellant is engaged in providing ‘event 
management services’. As regards such services 
provided to a unit located in SEZ, the appellant 
claimed benefit of exemption provided under 
service tax law wherein services consumed for 
authorised operations in SEZ or by unit located 
in SEZ were exempted from whole of service tax 
leviable thereon. Accordingly, no service tax was 
charged in respect of value of services provided 
to such SEZ unit. Revenue alleged that since such 
services are rendered completely outside the 
geographical location of SEZ, said services cannot 
be said to be consumed within SEZ and thus, 
benefit of exemption notification is not allowed. 
Held: 
Hon’ble Tribunal noted that Section 26 of the SEZ 
Act, 2005 provides various exemptions/concessions 
to SEZ units/developers, Section 51 of said Act, 
lays down that SEZ Act will have overriding effect 
over any other Act for the time being in force and 
exemption notification under erstwhile service tax 
law exempts any service provided for consumption 
within SEZ unit from whole of service tax leviable 
thereon. Tribunal observed that the intention of 
the notification as well as Section 26 of the SEZ 
Act, is to exempt the taxes/duties payable on goods 
and services provided to SEZ unit/developer, the 
supply of goods and services to SEZ being deemed 
exports. Therefore, taking into consideration 
the impact of Section 51 of the SEZ Act which 
provides for overriding effect over any other law, it 
was held that the benefit of tax exemption cannot 
be denied by giving a restrictive interpretation 
to exemption notification i.e. such exemption is 
available only if services are consumed within 
geographical location of SEZ. Tribunal noted that 

there may be services which are wholly consumed 
within the geographical location of SEZ or partially 
consumed in the SEZ. 
In the present case, the appellants provided event 
management services to the SEZ unit, which 
was a co-sponsor for the event which helped 
advertising of product of SEZ. The event was held 
outside the SEZ unit. Tribunal noted that even if 
the event is held outside, since the services were 
for advertisement of product of SEZ, the services 
provided are to be considered as consumed within 
SEZ. Tribunal further held that since for availing the 
services, the SEZ has to get such services approved 
by the Development Commissioner, revenue cannot 
contend that such services are not eligible for 
refund since these are not consumed within SEZ. 
Accordingly, impugned order was set aside. 

Note: 
Similarly, in Commisioner of Service Tax, Chennai 
vs. Southern Cyber Logistics Pvt Ltd, (CESTAT-
Mad) the Tribunal held that the services provided 
by the cab operator to IT/ITES SEZ companies 
by way of picking and dropping the employees 
would be exempted from service tax because such 
services are in effect consumed by SEZ unit and 
whether services commenced outside the unit/or 
ended outside unit is of no consequence, especially 
in light of Section 26 and 51 of SEZ Act, 2005.

LD/67/53 
M/s Evalueserve Com Pvt. Ltd. 

Vs. 
Commissioner of Service Tax, Gurgaon 

(CESTAT-Chandiagrh)
  27th February, 2018

Tribunal held that the services provided on behalf 
of foreign entity to the customers of such foreign 
entity, would not fall within ambit of ‘intermediary 
services’ covered under Rule 2(f) of POPS Rules, 
2012 and thereby, Rule 9 of POPS Rules cannot 
be applied to determine place of provision of 
such services.  

Facts: 
The appellant entered into an agreement with 
foreign entity i.e. client of appellant, wherein 
appellant is required to provide services to 
customers of said foreign entity in accordance 
with requirements as specified by foreign entity. 
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The client passes the customer requirements 
and details of deliverables to appellant and then, 
appellant directly interacts with customers of 
client, as and when required and hence would 
provide services to such customers of client on 
behalf of the client in close co-ordination with 
the client’s team. Further, appellant, on the basis 
of its research, is required to prepare report in 
the format specified by the client, which has been 
pre-agreed upon by it with client’s customers. The 
client would closely monitor the assignment and 
appellant shall forward such reports directly to the 
customers of client, upon which the obligations of 
appellant come to an end. The consideration for 
such services is paid by foreign entity to appellant 
in convertible foreign exchange. Treating such 
services to be ‘export of services’ in terms of 
rule 6A of Service Tax Rules, 1994, the appellant 
filed refund claim of unutilised Cenvat credit for 
the period  ‘April 2015 – September 2015’ under 
Cenvat Credit Rules, 2004 r.w. Notification No. 
27/2012 dated 18.06.2012. 
Revenue alleged that the appellant has provided 
intermediary services to the customers of 
foreign entity and thus in light of Rule 9 of 
Place of Provision of Service Rules 2012 (POPS 
Rules, 2012), the place of provision of services 
rendered by the appellant would be India. 
Therefore, alleging that such services provided 
by the appellant cannot be regarded as ‘export 
of services’, revenue rejected refund claim filed 
by the appellant. During the appeal proceedings, 
the first appellate authority held that in terms 
of Rule 9 of POPS Rules, 2012, the location 
of the service provider is place of provider of 
service, hence the appellant was required to pay 
service tax under reverse charge mechanism and 
cannot claim refund of unutilised Cenvat credit. 
Being aggrieved, appellant filed the present  
appeal.   

Held: 
Hon’ble Tribunal noted that the appellants are 
themselves engaged in providing of services to their 
client and facilitating their clients for providing 
those services by the third party. Tribunal held 
that the first Appellate Authority has fell in error 
holding that the appellant provided services on 
behalf of foreign entity. Tribunal observed that 
appellant has provided services to the customers 
of client and having no direct nexus with the 

customers of the client. Further, it nowhere has 
facilitated or arranged for the services provided 
to their client by the third party. Furthermore, 
since the appellant has themselves provided the 
services to their client as the main service provider 
on principal to principal basis, the Tribunal held 
that the activity undertaken by the appellant do 
not qualify intermediary as defined in Rule 2(f ) of 
POPS Rules, 2012. Reference was made to advance 
rulings in Universal Services India Pvt Ltd-2016 (42) 
STR 585 (AAR)  and GoDaddy India Web Services 
PvtLtd-2016 (46) STR 806 (AAR). Accordingly, 
Tribunal held that appellants are not liable to 
pay service tax being provider of service in India 
in terms of Rule 9 of POPS Rules, 2012 and thus, 
demand against appellants are not sustainable. 
Consequently, Tribunal held the refund claim filed 
by appellant are admissible. 

Excise

LD/67/54
Balkrishna Industries Ltd. 

Vs.
 CGST, C and CE, Alwar 

(CESTAT-Delhi)
26th June, 2018

Tribunal held that when manufacturer procured 
certain accessories and sold them along with 
goods manufactured i.e. as an integral part of 
such goods, such activity cannot be construed 
as ‘trading of goods’ so as to attract reversal 
of Cenvat Credit on common input services 
pertaining to exempted services as envisaged in 
Rule 6(3) of Cenvat Credit Rules, 2004.  

Facts: 

Appellant manufacturer of tyres, procured bought 
out items such as flaps, tube and 'O' ring etc. and 
such accessories are cleared along with the tyres 
in the form of tyre sets. Revenue alleged that such 
activity of procurement of various accessories i.e. 
tubes, flaps etc. and selling of the same subsequently 
amounts to the trading of goods. Since trading of 
goods is being considered as ‘exempted service’, 
the revenue alleged that the appellant would be 
required to pay an amount at the rate of 5%/ 6% 
of the value of exempted services in terms of Rule 
6 (3) (i) of the Cenvat Credit Rules, 2004 (CCR 
2004) in respect of Cenvat credit of common input 
services. 

594



www.icai.org 95THE CHARTERED ACCOUNTANT    OCTOBER 2018

Legal Update

Held: 
Hon’ble Tribunal noted that such accessories 
are procured by the appellant with the object of 
supplying the same along with tyres manufactured 
by them and these are packed/fixed inside the 
tyre and are sold in the form of ‘tyre set’. It was 
observed that it’s nobody’s case that tyres can be 
used without such accessories. Further, Tribunal 
noted that appellant paid excise duty on the tyre set 
including value of such accessories. Therefore, the 
Tribunal refused to accept the view taken by the 
lower Adjudicating Authority that procurement 
and subsequent sale of accessories along with tyres 
by appellant constitutes trading. Further, Tribunal 
observed that since the common input services 
have been used in the manufacture and clearance 
of tyres along with its accessories, it cannot be said 
that common input services have been used by the 
appellant for trading as well as manufacture and 
clearance of tyres. Also, as regards reliance placed 
by the lower authorities on decision of Hon’ble 
Kerala HC in CCE vs. Appollo Tyres Ltd. 2010 
(259) ELT 194 (Kerala) holding that the tubes and 
flaps purchased from outside and supplied along 
with tyres do not make the transaction anything 
different from trading, the Tribunal distinguished 
the same for being rendered in different factual 
circumstances. Accordingly, impugned demand 
was set aside by allowing present appeals.     

International Taxation

LD/67/55

MasterCard Asia Pacific Pte. Ltd.  
(Singapore) 

 
AAR rules on the determination of PE in the case 
of Master Card

Facts
The applicant, a tax resident of Singapore, was in 
the business of providing transaction processing 
and payment related services pertaining to credit 
cards/ debit card. 

The Applicant has a subsidiary in India, namely 
Mastercard India Services Private Limited (I Co), 
which provides support functions exclusively to 
the Applicant in respect of its India operations.
During the relevant year, some of the employees 

of the Applicant visited India to understand the 
future requirement, to provide information about 
new products and to monitor the efficiency of the 
operations etc. The presence of employees in India 
was for a period of more than 90 days. 
The Appellant carries out transaction processing 
activity, which consists of electronic processing 
of payments between Merchant’s bank and 
Cardholder’s bank through the use of Mastercard 
Worldwide Network (Network).

The transaction data are transmitted over the 
Network with the help of an automated equipment 
called Mastercard Interface Processor (MIPs) 
which are placed at the Customer banks’ premises 
in India. While the MIPs are owned by I Co, 
the software embedded in MIP is owned by the 
Applicant and upgraded through processing 
centers situated outside India.
The transaction processing services provided by 
the Applicant involves below steps:

(i) Facilitating authorisation of transaction 
including fraud check:

•	 	A Cardholder makes a purchase with a 
Merchant and uses the card for payment 
either online or through card swipe machine

•	 	The Merchant forwards the transaction to its 
banker i.e. Merchant’s bank for authorisation.

•	 	The MIP located at Merchant bank’s 
premises undertakes preliminary validation 
of information (such as PIN processing, 
validation of card codes, name and address 
verification, etc.) and alerts the Merchant’s 
bank for correction of details in case of errors.

•	 	Upon successful validation, Merchant bank’s 
MIP transfers the data to the Cardholder 
bank’s MIP via the Network, which in turn 
directs the data to the cardholder bank for 
further processing and verification.

•	 	Simultaneously, Mastercard processing 
center (situated outside India) processes the 
data for securing transaction flow, exercising 
fraud checks, validation check, etc.

•	 	Upon verification, the Cardholder’s bank 
sends an approval message to the Merchant’s 
bank and accordingly payment is made to the 
Merchant.

INTERNATIONAL 
TAXATION
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(ii) Clearance between Customer banks
•	 	Each transaction would make one bank liable 

to pay to another bank. A sum total of all the 
transactions between two Customer banks, 
on a given day, establish settlement position 
between those two banks.

•	 	This data is transmitted to an overseas group 
entity with the help of an application software 
owned by the Applicant and installed in the 
computers of the Customer banks.

•	 	The overseas group entity performs 
data validation and integrity check and 
determines the final settlement position 
between Customer banks after incorporating 
adjustments such as charge back, fees of 
applicant, etc.

(iii) Settlement after netting off interbank 
transactions amount

			•	 	Final settlement information is forwarded by 
the overseas group entities to Bank of India 
(BOI), which passes the necessary debit and 
credit entry in the accounts of Customer banks. 
For these activities, BOI is compensated with a 
nominal service fee from the Applicant.

For various activities undertaken, the Applicant 
charges following fees from its Customer banks
•	 	Transaction processing fees - for authorisation, 

clearing and settlement of transactions.
•	 	Assessment fees - for building and maintaining 

its Network, for setting up and maintaining 
a set of rules and also for guaranteeing 
settlement between the Customer banks.

•	 	Miscellaneous revenue - for the provision of 
ancillary services e.g. warning bulletin fees 
for listing invalid or fraudulent accounts, 
cardholder service fees, etc.

Issue 

Whether the applicant had a PE in India under 
Article 5 of the India-Singapore tax treaty in 
respect of the services for using the global network 
and infrastructure to process card payment 
transactions for Indian customers? 

AAR Ruling - Fixed Place PE

AAR held that MIPs are automatic equipment and 
satisfy the fixed place test as they are housed at a 
particular site i.e. at the Customer banks’ premises. 

MIPs are placed at the site of the Customer banks 
throughout the year, the test of permanence is 
met.

Further, AAR held that following acts further 
establish that the MIPs are under the disposal of 
the Applicant since all risk mitigation functions are 
performed by the Applicant and all decisions with 
respect to MIPs are taken by it and not I Co. 

Post restructuring in December 2014, while 
ownership of MIPs was transferred to I Co, no 
new agreements were entered into between 
Customer banks and Indian Company (‘ICo’). All 
the decisions related to MIPs, viz. when to repair 
or buy a new MIP, whom to engage for repairs and 
at what cost, agreeing to the terms of repairs etc. 
are taken by the Applicant and not by the I Co 
even after December 2014. I Co is rendering only 
a support function role as per its FAR profile. This 
supports that MIPs are carrying on authorization 
activities for the Applicant and not ICo. 

Applicant is controlling MIPs through licensing 
agreement and Mastercard rules, which it enters 
into with Customer banks in India. 

Further AAR held that activities of MIP cannot be 
said to preparatory and auxiliary in nature, in view 
of the fact MIPs undertake significant activities 
such as preliminary validation of transaction such 
as PIN processing, validation of card codes, names 
and address verification etc. Data encryption for 
transmission over the Network.

Network as a fixed place PE

Similarly, AAR held that activities of Network 
passes the test of permanence and fixed place. With 
regard to Network as PE, AAR stated as under: 

•	 	Network consist of MIPs (owned by I Co.) 

•	 	Transmission tower, leased lines, fiber optic 
cable, nodes and internet- owned by third 
party service provider

•	 	Application software owned by the Applicant, 
which is installed in the Customer banks’ 
computers

AAR observed that the Network is indispensable 
in all three phases i.e. authorisation, clearance 
and settlement and following task performed by 
different components of Network are significant 
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and is not restricted only to transmission of data

•	 	MIP - preliminary verification/validation part 
of authorisation and encryption of data,

•	 	Network in India - transmission of data,

•	 	Application software - sending and receiving 
data for clearance and settlement

The functions performed by the Network are 
for Customer banks and not the Applicant. 
Accordingly, the Network also creates a PE for the 
Applicant in India.
Bank of India as a fixed place PE
The settlement activity essentially being movement 
of funds between the Customer banks and also 
passing necessary book entries is carried out by 
Bank of India (BOI) in India.
Employees of BOI, a dedicated team, carry out 
these settlement activities in India on behalf of 
and under the instructions and responsibility of 
the Applicant. Accordingly, the space occupied 
by the employees of BOI is at the disposal of the 
Applicant, even though the Applicant itself does 
not have free access to the BOI premises.
AAR noted that BOI is not a dependent agent as it 
carried out similar work for others as well.

Subsidiary as a fixed place PE

I Co’s functions are same as were of MCI’s Liaison 
Office prior to restructuring which were voluntarily 
accepted to constitute a PE by MCI in the past.

Further, I Co is carrying on work of the Applicant 
and to that extent facility, service, personnel and 
premise of I Co are at the disposal of the Applicant, 
through which Applicant is carrying on transaction 
processing activity.

Service PE 
AR held that Activities of employees of Applicant 
during their visit to India (which exceeded 90 days), 
such as understanding the future requirement, 
informing about new products and monitoring 
the efficiency of the operations etc., are integral 
part of transaction processing services rendered 
by the Applicant to its Customer banks and hence 
constitutes a service PE.
AAR clarified that in case of automated process, 
like that of the Applicant, employees are required 
to check if the process is working fine by 

interacting with clients and taking feedback etc. 
Further the employees also meet new clients. All 
these functions are part of services rendered to 
a client and cannot be regarded as stewardship 
functions.

ICo as Dependent agent PE

AAR held that though the finalisation of 
proposal/ counter proposal / contracts is done 
by the Applicant in Singapore, all the orders, 
agreements and proposals are routed only through 
ICo and final acceptance of Customer banks 
is also received by ICo. Thus, ICo constitutes 
a Dependant Agent PE of the Applicant in  
India.

Attribution of profits to PE in case of ALP 
remuneration to the DAPE

AAR held that Arm’s length remuneration to I 
Co would not absolve from further attribution of 
profits to PEs in India as the FAR profile of ICo does 
not take into account all the functions performed 
and risk undertaken.

LD/67/56
Nokia Networks OY

 Vs. 
JCIT  

(Delhi - Trib.) (SB)

Delhi ITAT rules on whether the Indian subsidiary 
of the assessee constitutes Permanent 
Establishment (PE) of the assessee in India on 
account of ‘signing, networking, planning and 
negotiation of offshore supply contracts in 
India’?

Facts
The Assessee a Finnish company was engaged in 
the business of manufacture and sale of advanced 
telecommunication systems and equipment (GSM 
equipment consisting of hardware and software 
components) used in fixed mobile and telephone 
networks.  

The Assessee entered into agreements (sales 
contracts) with Indian telecom operators 
(customers) for sale of GSM equipment.  Apart 
from the sales agreement, Assessee also entered 
into separate contracts for installation of the GSM 
equipment (installation contract) with some of its 
customers. 
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In February and March 1995, Assessee signed two 
installation contracts. Assessee set up a liaison 
office (LO) in India on 30 March 1994 for the 
execution of the installation activities.  One of the 
terms of the contract specified that interest @18% 
will be charged for delayed payment by customers. 
These contracts were signed by the country 
manager of LO, Mr A.   
Subsequently, in May 1995, Assessee, incorporated 
a wholly owned subsidiary in India, ‘ICo’. After 
incorporation of ICo, Mr. A was appointed as the 
Managing Director (MD) of ICo from 1.1.1996 to 
31.7.1999.
Post establishment of ICo, all the installation 
activities of the Assessee including under the 
contracts signed by Mr A were either assigned or 
new agreements were entered into by ICo with the 
customers on an independent basis. 
Until the incorporation of ICo, certain expatriates, 
i.e., the employees of the Assessee had visited India 
in respect of LO to undertake network planning, 
negotiating and signing the contracts on behalf of 
the Assessee.
In addition to the above, two other agreements 
were entered into by the Assessee and ICo:
Marketing Support Agreement between the 
Assessee and ICo in terms of which ICo provided 
marketing services to Assessee and
Technical support Agreement between ICo and 
customers in respect of GSM equipment installed 
under the installation agreement. Assessee 
provided performance guarantee to the customers 
to ensure that ICo would discharge its obligations 
under the technical support agreement. Assessee 
also provided an undertaking that it would monitor 
the business of ICo and would not dilute its stake 
in ICo below 51% without written permission of 
the customers until the commitments under such 
contract are performed by ICo.
During the assessment proceedings, the assessing 
officer (AO) held that:

1. LO as well as ICo constituted PE of the 
Assessee in India.

2. Total consideration payable for the supply 
of GSM equipment was segregated into 
hardware and software component. While, 
some portion of the income relating to 
supply of hardware was attributed to the 

PE and was subjected to tax in India, the 
income relating to supply of software was 
taxed as royalty under the ITA as well as 
the DTAA.

3. Basis the interest clause in the contracts 
signed by Assessee with the customer, AO 
imputed certain income as interest from 
delayed payments from customers.

4. The contentions of the AO were upheld by 
CIT(A). From there the matter travelled 
before the special bench of Tribunal in the 
year 2005 which held that the LO, neither 
constituted a business connection under 
ITL nor a PE under the Finland DTAA. 
Further, Sale of hardware took place 
outside India and no income from such 
sale accrued to Assessee in India. Supply 
of software was an integral part of supply 
of the GSM equipment and hence was not 
taxable as ‘royalty’ under the ITL as well as 
the DTAA.

5. Tribunal had held that Assessee’s 
undertaking to its customers that it will 
not dilute its stake in ICo was an indicator 
of the fact that ICo was under the control 
of Assessee. For constitution of a PE it is 
not necessary that there should be actual 
or direct control .What is relevant is only 
the perception that ICo was a projection 
of Assessee whether or not in fact the 
activities were being controlled/ monitored 
by Assessee . Thus, ICo was held to be the 
virtual projection of Assessee in India and 
Assessee was held to have a PE in India in 
the form of ICo.

Aggrieved by the order of the SB, the Tax Authority 
and the Assessee filed cross appeals before the 
Delhi HC.
Delhi HC confirmed that the Assessee’s LO did not 
constitute a business connection or PE and also held 
that the payment for supply of GSM equipment 
was made outside India and hence was not taxable 
in India. Further since software was integral to 
such supply, even payment for such software was 
not taxable as ‘royalty’. However, having noted the 
fact that certain factual inaccuracies had crept into 
the earlier order of SB the matter was remanded 
back for fresh consideration by Tribunal on certain 
specific issues.                 
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Issue before Special Bench 
The specific issues which were remanded back to 
Tribunal were as follows: 

•	 Whether ICo creates a business connection 
or a PE of Assessee in India. 

•	 Whether any profits could be attributed 
on account of signing, network planning 
and negotiation of off-shore supply 
contracts in India could be attributed to 
such business connection/ PE 

•	 Whether notional interest on delayed 
consideration is taxable in the hands of 
Assessee as interest from vendor financing

Ruling

A Special Bench of Tribunal consisting of 3 judges 
was constituted wherein the majority ruled in 
favour of the Assessee. However, dissenting from 
majority view, the minority4 ruled against the 
Assessee and gave a separate ruling on the issue of 
business connection and creation of PE.

Fixed place PE
An enterprise is said to have a Fixed place PE 
under the DTAA it has certain specified place at 
its disposal through which its business is wholly or 
partly carried on.

The concept of ‘fixed place’ alludes to some kind 
of a location, physically located premise or some 
place in physical form. Thus facilities in the form of 
telephone or fax or conveyance cannot be equated 
with a fixed place. 

There is no evidence to suggest that a physically 
located premise or some place in physical form 
was available at the disposal of the Assessee for 
executing the offshore supply contract in India. 
The alleged co-location of earlier LO office and 
the Indian subsidiary was only in the initial 
year of 1995. As evident from the statement 
of the Managing Director, the LO has later  
moved out.

The installation contracts were signed by ICo 
independently with the Indian customers on a 
principal to principal basis and the income from 
such contracts was subjected to tax in India in the 
hands of ICo. 

The expatriates were present in India to assist ICo 
in execution of the installation activities and not to 
carry out the business of ICo. Thus the premises 
of ICo were not being used by the expatriates for 
carrying on the business of the Assessee. Thus 
the allegation that the use of premises of ICo by 
the expatriates results in a fixed place PE of the 
Assessee is not acceptable. 
It is undisputed that the activities carried on in 
India were limited to signing of contracts, network 
planning and negotiation of off-shore contract in 
India. Even if is accepted that Assessee has fixed 
place at his disposal in India, such fixed place 
cannot be treated as fixed place PE as the activities 
carried out in India are preparatory and auxiliary 
in nature. 
Even if it is accepted that Mr A was deputed to ICo; 
that would not lead to an inference that Assessee 
had a PE in India, if MR A worked under the control 
of ICo. This would be the conclusion even where 
Mr A continues to have a lien on the Assessee 
Without prejudice, the fact whether Mr A was 
acting on behalf of Assessee or not, from whom 
he was receiving salary, etc. becomes relevant only 
while evaluating Service PE and not fixed place 
PE. Similarly, the contention that some of the 
expatriates/ technical persons were working on 
installation contract of ICo for which salaries were 
paid by Assessee would assume significance only 
while deciding whether Assessee has a ‘Service PE’, 
Since there is no concept of Service PE under the 
then existing India-Finland DTAA, entire thrust of 
this argument simply whittles down. 
Dependent Agent PE
Under Article 5(5) of the DTAA, an Agent is 
treated as being dependent on an enterprise if the 
activities of the agent are subject to instruction or 
comprehensive control by the enterprise and the 
agent does not bear any entrepreneurial risk. 
For evaluating legal independence the 
determinative factors are whether commercial 
activities of agent are subject to detailed 
instructions or comprehensive control by the 
principal or not; or to what extent the agent 
exercises freedom in the conduct of his business 
on behalf of principal; or whether the agent’s scope 
of authority is affected by limitations on the scale 
of business conducted by the agent. On the other 
hand for evaluating economic independence, the 
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factors such as the extent of ‘entrepreneurial risk” 
or “business risk” borne by agent as well as the 
extent of integration of agent’s activities with those 
of the principal are relevant. 
A dependent agent may create a PE for the 
enterprise if the has an authorisation to act on 
behalf of the enterprise so as to conclude the 
contracts on behalf of the enterprise. 
Following factors have no relevance in 
determining whether Assessee has a DAPE in 
India. 

•	 Provision of performance guarantee 
by Assessee with regard to contracts 
concluded by ICo with Indian customers 
for ensuring the performance of the 
installation contract in India. 

•	 Allegation that the overall responsibility of 
execution of installation contract lies with 
Assessee. 

•	 Employees of ICo attending the meetings 
with customers in India, without any 
authority to conclude contract 

•	 Even if the contention that ICo is subject 
to significant control by Assessee is 
accepted, the control is only in relation to 
the activities carried out by ICo in India 
i.e. installation activities. Since no income 
accrues to Assessee from such activities, 
the control exercise by Assessee does not 
have any relevance for evaluating DAPE. 

•	 Installation activities of expatriates, even 
if they are considered as employees of 
the Assessee, would amount to provision 
of necessary assistance, information, 
knowledge and expertise to ICo to 
carry on the installation work. Such 
activities are relevant only for evaluating  
‘service PE’. 

Having noted the above, Tribunal held that ICO 
did not qualify as a DAPE of the Assessee in 
India basis the following reasoning: 

•	 ICo bears the entrepreneurial risk and 
hence qualifies as an independent agent 

•	 No material was brought on record to 
show that ICo negotiated or concluded 
any contract of supply of GSM equipment 
which were binding on the Assessee. 

•	 The title to the GSM equipment was 
passed on to the customers directly outside 
India and ICo neither participated in any 
negotiation process of such contracts nor 
assisted in the delivery of GSM equipment. 

•	 The offshore supply contract was executed 
by Assessee outside India and nothing was 
performed by ICo in India as an agent of 
the Assessee qua such contract. 

•	 The installation contracts were signed by 
Mr A in its capacity as the country manager 
of the LO at a time when ICo was not in 
existence. Post the incorporation of ICo. 
Mr A became its managing director. While 
Mr. A was the managing director of ICo, 
he signed installation contracts on behalf 
of ICo, however, no evidence was brought 
on record to indicate that Mr A had signed 
any contract with Indian customers for 
offshore supply of GSM equipment. 

•	 Even the assignment contract between 
the Assessee and ICo was signed by Mr A 
before ICo was established. Thus even if it 
is alleged that Mr A exercised an authority 
to conclude contract on behalf of the 
Assessee, such authority was not exercised 
on behalf of the Assessee vis-à-vis the 
customers. 

•	 Whether or not an agent creates a DAPE 
has to be evaluated basis the activities of 
the agent. ICo was performing installation, 
technical support, and none of these 
activities resulted in generation of any 
income for the Assessee. These activities 
were carried on by ICo for the customers 
and not on behalf of the Assessee. 
Marketing agreement was also entered 
into with the Assessee on an independent 
basis. None of these activities related 
to the supply of GSM equipment. Thus 
the activities of ICo cannot be said to be 
carried on wholly or almost wholly on 
behalf of the Assessee in India. 

•	 Further income from such activities 
was already subjected to tax in India 
in the hands of ICo. Thus even if ICo 
is considered as DAPE of the assessee, 
no income can be attributed to the PE 
in India. 
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Business connection
•	 Since the transaction in question is 

supply of goods, the relevant factor for 
determination of taxability of income 
arising from supply of goods is the place 
where the property in such goods passes 
to the customers. 

•	 The place where the contract is signed and 
the fact that sale of such goods is subject 
to an acceptance test, is not relevant in 
view of the Delhi HC. Since the title in the 
goods passed outside India, it was held by 
HC that income from such supply is not 
taxable in India. 

•	 HC had concluded that the activities of 
LO did not result in a business connection 
or a PE of the Assessee in India. Similar 
conclusion should apply even in respect of 
ICo as the terms and conditions for supply 
of GSM equipment remains unchanged. 

•	 Without prejudice, even if business 
connection is established in India with 
respect to off shore supply to Indian 
customers, there must be some activity 
carried out in India relating to the off-
shore supply so as to trigger taxability in 
India. Reliance in this regard was placed 
on the case of Nortel Networks India 
International Inc. 

•	 With regard to offshore supply of 
equipment, all activities except marketing 
activity was carried out outside India. 
Further marketing support activities were 
carried on vide a separate agreement 
between the Assessee and ICo and income 
arising there from has been offered to tax 
in the hands of ICo. 

Interest from vendor financing
Nothing has been brought on record to show 
that Assessee had charged any interest on 
delayed payment or any customer has paid any 
such amount for delay in actual payment. Even 
the conduct of the parties show that such a 
clause even though may have been agreed upon 
has never been enforced or acted upon by the  
parties. 

For an income to be taxed, Assessee should have 
either received or acquired a right to receive the 

income. Unless a debt has been created in favour 
of the Assessee, it cannot be said that the income 
has accrued to it or the Assessee has received the 
income. 

As the Assessee has neither treated an amount 
as legally recoverable from customers nor 
acknowledged the debt or any corresponding 
liability of the customers to pay such amount, 
it cannot be held that interest accrued to the 
Assessee. Hence such notional interest cannot be 
taxable in the hands of the Assessee 

Minority’s view:  
On whether Assessee had a business connection 
in India  

The marketing agreement between the Assessee 
and ICo was dated 19 April 1996 and required 
ICo to raise quarterly invoices on Assessee. 
However, the first invoice was raised only on 
16 December 2016. Thus although there was 
an agreement on record, no contemporaneous 
action was taken in furtherance of such  
agreement.  

Further, the agreement stated that ICo had the 
necessary expertise to provide the marketing 
services despite the fact that ICo was set up 
only for a year when the agreement was signed. 
The experience and expertise of ICo was thus 
predominantly dependent on expatriates and 
employees of Assessee who were working for ICo.  
The agreement also was signed by Mr A, who 
was the employee of both LO and ICo.  ICo was 
remunerated at cost plus margin of 5%. Thus ICo 
was remunerated basis an invoice raised at the year 
end at a nominal mark up of 5%, while the normal 
rate of interest prevalent in the market was much  
higher than 5%.  

The above factors indicate that the agreement was 
anything but an ordinary commercial agreement 
between two independent parties. Infact the 
agreement was a device to artificially block 
creation of PE.   The above factors also indicates 
that the monetary consideration was not the 
essence of the agreement and ICo was rendering 
services without its own business interests. Thus 
ICo was acting for the benefit of its parent i.e. the  
Assessee.  

The sales agreement provided that the installation 
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activities would be carried on by a person approved 
by the Assessee. Thus although the contracts were 
awarded on P2P basis, such contracts were not 
independent contracts as the Assessee had played 
decisive role in customers awarding the contracts 
to ICo.

The Assessee and ICo, even though hypothetically 
and legally independent of each other, carried on 
their activities in tandem with each other. While 
Assessee was able to sell the GSM equipment 
because of the installation and technical support 
activities in India, ICo was awarded the contracts 
only because the Assessee provided assurance to 
the customers not only in respect of the quality but 
also an assurance that it would not dilute its stake 
in ICo till the contract obligations are fulfilled.   
Thus Assessee had a business connection in 
India in the form of ICo whose activities resulted 
in furtherance of the business interests of the 
Assessee. 

ICo as a PE of the Assessee in India

Various commentaries and decisions indicate 
that a subsidiary can be treated as a  PE of 
its parent if the subsidiary acts as the alter 
ego or virtual projection of the parent and 
does not have any significant activities of its 
own or on behalf of a person other than the 
parent.   

As indicated in commentaries a fixed place PE 
is created where an enterprise has a fixed place 
at its disposal, through which its business is 
carried on. Thus a subsidiary may create fixed 
PE if both the business activity test and disposal 
test is satisfied with respect to subsidiaries 
premises.  

Basis the factors indicated for business connection, 
there is no doubt that ICo carried on the business 
of Assessee in India and hence business activity 
test stands satisfied. When an activity is carried on 
through an agent or representative or a subsidiary, 
the disposal test has to be seen from the perspective 
of such agent, representative and subsidiary and 
not qua the parent.  

A disposal test can in case be satisfied qua 
the agent who acts as proxy of the Assessee in 
conducting the business. When business activities 
are conducted through an agent, representative or 

proxy, the disposal test cannot be taken up qua the  
principal.  

Thus when business is carried on through an 
agent or subsidiary in a manner that it amounts 
to virtual projection of the foreign parent, the 
disposal test vi-s-vis the foreign enterprise is of 
no relevance. It is without any doubt that the 
disposal test is met qua ICo in India. Thus ICo 
results in a fixed place PE of the Assessee in  
India. 

Transfer Pricing
LD/67/57

Principal Commissioner of Income Tax 
Vs.

Sinosteel India Pvt. Ltd   
03rd August, 2018

Penalty under section 271(1)(c) levied for failure 
to consider internal comparable while applying 
CUP-method , deleted.

The assessee, Sinosteel India Pvt. Ltd was providing 
support and assistance to its holding company and 
associated enterprises in procuring and supplying 
metallurgical materials and related activities, 
for which the respondent-assessee was paid 
commission in related international transactions 
@ US$ 0.15 per DMT and US$ 0.33 per WMT. 
The assessee had also entered into a third party 
independent/unrelated international transaction 
in which a commission @ US$ 0.50 per DMT 
was paid. The assessee had received commission 
of `1.58 crores and after setting off expenses and 
permissible deductions, it had declared a total 
income of `42.30 lakhs in its return. 

Assessee did not include internal unrelated 
comparable. It justified such exclusion in view of the 
small volume of transaction. As per assessee, it was 
an isolated transaction, substantially lower in value 
in comparison to the volume of the transactions with 
the associated enterprises, which were enduring and 
to continue over a period of time.

TPO computed ALP by taking independent 
unrelated party comparable which was upheld by 
DRP. Further, penalty proceedings under section 
271(1)(c) were initiated for failure to correctly 
compute ALP by excluding internal comparable 
while applying CUP-method. CIT (A) upheld the 
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penalty whereas ITAT deleted the same.

High Court noted that AO had imposed penalty 
by referring to Explanation 7 of Section 271(1)(c) 
by stating that the assessee had failed to establish 
that the price charged or paid in such transaction 
was computed in accordance with the provisions 
contained in Section 92C of the IT Act. High 
Court remarked that imposition of penalty was 
not automatic in the sense that it was mandatory 
as addition had been made in the quantum 
proceedings.

Thereafter, High Court noted that the penalty order 
was upheld by CIT(A) observing that assessee had 
merely stated that the lower rate of commission 
was on account of higher volume but TP Report 
had not mentioned that lower rate of commission 
was  at ALP compared to internal comparable. 
High Court noted that Explanation 7 states that 
penalty is not to be imposed where the assessee 
establishes that the price charged or paid was 
computed as per provisions of Section 92C and 
the assessee had acted in good faith and with due 
diligence. Thus as per High Court, conduct of the 
assessee is the distinguishing and relevant factor to 
be adjudicated in the penalty proceedings. 

High Court observed that Revenue had not 
disputed selection of method done by the assessee 

which was Comparable Uncontrolled price 
method. Further, assessee had justified why the 
independent transaction was not considered as an 
internal comparable, since the transaction was of 
low value and it was a single one-time transaction. 
High Court thus observed that explanation of 
the assessee was bona fide and the assessee had 
exercised due diligence in selection of the method 
and comparables.
High Court observed that there was divergence of 
view whether the internal isolated/sole unrelated 
third party transaction should be taken as a 
comparable. In the quantum proceedings the 
stand of the respondent-assessee that the internal 
transaction should be excluded has been rejected. 
This has resulted in transfer pricing addition. 
The issue and question before the Tribunal in 
penalty proceeding was whether the assessee 
while excluding the internal transaction had 
acted in good faith and with due diligence. As 
per High Court, the Tribunal has duly applied its 
mind to the relevant aspect of good faith and due 
diligence and had correctly held that assessee was 
able to discharge the onus placed on it in terms of 
Explanation 7 to Sec 271(1)(c).

High Court, thus upheld the deletion of penalty 
and ruled in favour of assessee. n
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Disciplinary Case

Summary of a disciplinary case, in the matter of:
XYZ vs CA. ABC

Facts of the case

A Complaint in Form I dated 19th September, 2008 
was received from XYZ (hereinafter referred to as 
the “Complainant”), against CA. ABC (hereinafter 
referred to as the “Respondent”). The charges alleged 
in the Complaint are as under:

∙ During the year 1999-2000, the 
Complainant approached the Respondent 
to file Income Tax Returns, for ROC 
compliances and payment of Commercial 
Taxes. Upon developing personal rapport 
with the Complainant, the Respondent 
induced the Complainant to enter into 
real estate business and further used 
Complainant’s name and services and 
raised various loans from Institutions. 

∙ The Respondent also obtained `40 
lakhs loan from Syndicate Bank in the 
Complainant’s name in the year 2002 
and took the entire loan amount without 
spending single penny on the project for 
which the said loan was obtained. 

∙ During the course of the above said 
business, the Respondent became liable 
to pay an amount of `18,00,000/- (Rupees 
Eighteen Lakhs Only) apart from the 
loan amount raised from Syndicate 
Bank. The Respondent also executed 
a document accepting the liability and 
issued six cheques for `2,00,000/- each 
and acknowledged the legally enforceable 
liability under an Account Settlement 
Bond, dated 04.02.2004 in which 
Respondent accepted to pay the total 

amount of `18,00,000/- within 4 months 
from the date of Account Settlement Bond. 

∙ Subsequently three criminal complaints 
were filed against the Respondent 
vide C.C. No’s. 1089/2004, 1090/2004 
and 1091/2004 on the file of Hon’ble 
XIV Additional Chief Metropolitan 
Magistrate, Hyderabad, on 07.02.2008. 
The Respondent was convicted and the 
Hon’ble XIV Addl. CMM passed the 
following Order: “Accused is Sentenced to 
undergo Remand for one year and to pay 
fine of `10,000/- (Rupees Ten Thousand 
Only) in default simple imprisonment for 
60 Days. The Sentence of imprisonment 
in this case and other two cases C.C. No. 
1090/04 and 1091/2004 awarded today 
between the same parties for similar 
offence on hand shall run concurrently”. 

∙ On being aggrieved by the judgement 
dated 8th August, 2008, the Respondent 
filed Memorandum of Criminal Appeal 
filed under section 374(3) of Cr. P.C. 
the same was allotted to II   Additional 
Metropolitan Sessions Judge, Hyderabad 
vide Criminal Appeal No.61/2008, 
62/2008 and 63/2008. On 28.08.2008, the 
Additional Metropolitan Sessions Judge 
passed the following Order: 

     “In the result, the appeal fails and 
accordingly dismissed while confirming 
the order of conviction and sentenced 
to undergo rigorous imprisonment for 
one year and pay a fine of `10,000/- in 
default simple imprisonment for two 
months passed by the Trial Court in C.C. 
No. 1089/04 to 1091/04 on the file of the 
court of XIV Addl. Chief Metropolitan 
Magistrate, Hyderabad, by way of 
judgment dated 07.02.2008.”

∙ The Respondent was also found indulged 
in creating false documents, fabricating 
and forging valuable documents and there 
by raised loans in the name of innocent 
people who approached him with confide 
tax problems. He used to change his office 
address frequently. 
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∙ The Respondent is the principal accused 
in CBI case bearing No. C.C.No. xxx and 
was in Jail for a week during January, 2008. 
He was also convicted and sentenced to 
undergo imprisonment for one year in 
three criminal cases.  In the said cases also 
he was sent to jail in August, 2008 .

The matter was enquired into by the Board of 
Discipline and the Board inter-alia, gave its findings 
as under:

∙ The Board noted that it has been alleged 
against the Respondent that he has used 
the Complainant’s name and services and 
obtained loans from various institutions 
for which he had been convicted and 
sentenced to undergo imprisonment. The 
Respondent has also indulged himself 
in creating false documents, fabricating 
and forging valuable documents for the 
purpose of raising loans in the name of 
innocent people who approached him for 
seeking his professional guidance. 

∙ The Board noted that a complaint dated 30th 
October 2010 was made by the Syndicate 
Bank to the Police with respect to the 
sanctioning of loan to a Company, namely 
M/s. ZZZ Ltd. wherein the Complainant 
and his wife were Directors, on the basis of 
fake financial statements prepared by the 
Respondent and for which the Respondent 
also stood as guarantor. Further, it has been 
noted that the Respondent executed the 
account settlement Bond and in pursuance 
of the same issued six cheques of ` 2 lakhs 
each in favour of the Complainant which 
were subsequently dishonored on account 
of stop payment instructions from the 
Respondent. In this regard, the Complainant 
has filed three criminal complaints against 
the Respondent in which the Additional 
Chief Metropolitan Magistrate, Hyderabad 
sentenced the Respondent to undergo one 
year rigorous imprisonment and pay the 
fine of `10,000/-. The Board further took 
note of the fact that the criminal appeals 
filed by the Respondent against the said 
order had resulted in dismissal. However, 
the concerned Hon’ble High Court 
suspended the sentence of imprisonment 
imposed on the Respondent. 

∙ It has been further noted that it has been 
mentioned in the Charge Sheet filed by 
the CBI that as a result of conspiracy, the 
Bank officials got cheated and suffered 
a loss to the tune of `54.82 lakhs as on  
31-12-2004 including interest. The 
Respondent has also been named as 
an accused/ as a party to the above 
mentioned fraud wherein he has been 
alleged of providing support by submitting 
the manipulated/fabricated Financial 
Statements of M/s ZZZ Ltd to the bank 
official along with the loan applications 
for availing secured overdraft facility from 
the Syndicate Bank. The Board noted 
that the allegations in the instant case 
are duly substantiated by the documents 
brought on record which brings out clearly 
involvement of the Respondent forging and 
fabricating the documents for the purpose 
of securing loan from the bank.  The Board 
noted that even the Charge Sheet filed by 
CBI contains an observation to the effect 
that the Balance Sheet & Profit and Loss 
Account prepared by the Respondent was 
manipulated which goes to corroborate 
the allegations raised in the instant  
complaint.

Thus on the basis of the documents on record 
and looking into the manner in which the 
Respondent has involved himself in the afore- 
stated activities, the Board noted that the 
Respondent had acted in a manner which is 
unbecoming of Chartered Accountant who are 
required to maintain high standard of integrity in 
their dealings with the society and on whom the 
society places great trust. The afore-stated act 
of the Respondent has brought disrepute to the 
profession. Accordingly, the Board held that the 
Respondent is GUILTY of “Other Misconduct” 
falling within the meaning of Clause (2) of 
Part IV of the First Schedule to the Chartered 
Accountants Act, 1949. Thereafter, the Board 
afforded an opportunity of hearing to the 
Respondent, wherein the Respondent stated that 
he had, in good faith, signed all the papers in the 
Bank itself which were not verified by him. Upon 
consideration of all the material on record, the 
Board ordered that the name of the Respondent 
be removed from the Register of Members for a 
period of 1 (one) month. n  
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