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Background :

Finance Act, 2012 introduced Section 92BA in the 
Income-tax Act, 1961 (“the Act”) w.e.f 1st April, 2013 
(i.e Assessment Year 2013-14) which brought specified 
domestic transactions (“SDTs”) within the ambit of 
Transfer Pricing (“TP”) regime. As a consequence 
of such an insertion, anti-avoidance provisions 
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Domestic Transfer Pricing Compliance for Loss 
Making Infrastructure Industrial Undertakings

 Transfer pricing compliance and departmental audits thereof, have often given periodic hiccups 
to the tax payers for the past few years. However, with recent administrative changes in the audit 
processes and rationalization of the safe harbour rules convey commitment of the government in 
removing undue hardships faced by tax payers. 
Domestic transfer pricing too has been hurting the tax payers, especially when the provisions are 
proved redundant in the absence of shifting of taxable profits. Though with the recent amendment 
to the definition of Specified Domestic Transaction, omitting transactions with Section 40A(2)
(b) parties, have addressed the issue to great extent, the question still needs to be answered upon 
compliance requirement for loss making infrastructure industrial undertakings. 
An attempt is made in this article to demonstrate how tax payers (particularly entities which 
own large number of industrial infrastructure undertaking having long gestation period) may 
relieve themselves from domestic transfer pricing compliance requirements during the years of 
business losses and reduce their present and future compliance cost.
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payer enters into a transaction falling under Section 
92BA of the Act, it is expected to obtain and file 
Accountant’s Report under Section 92E of the Act 
i.e Form 3CEB and maintain contemporaneous 
documentation as required by section 92D of the Act 
with respect to such reportable transactions. 
Further, during the regular assessment proceedings 
of the tax payer, if the reported transactions are 
referred to Transfer Pricing Officer (“TPO”) under 
Section 92CA of the Act, TPO shall access the pricing 
of the said reported transactions and if in his opinion 
the transactions are not undertaken at arm’s length 
price, he (and eventually the Assessing Officer) will 
re-compute the amount of tax holiday claimed by the 
tax payer for particular industrial undertaking after 
considering the arm’s length price determined by him. 
The conclusion, prima facie, which can be drawn is 
– if the tax payer is not dealing at arm’s length, the 
amount of tax holiday claimed is disturbed as against 
outright addition to the income of the tax payer. Thus, 
the tax payer may argue that if the eligible industrial 
undertaking is suffering losses, DTP machinery fails 
since no tax holiday is claimed and therefore, TP 
compliance is not warranted in the years when tax 
holiday is not claimed. 
However, even in the event of losses, it is still advisable 
for the tax payers to comply with the DTP provisions as 
the losses also needs to be at arm’s length since they will 
be carried forward for set-off against future profits of the 
concerned eligible industrial undertaking by the virtue 
of ‘single source of income’ assumption as contemplated 
in the relevant tax holiday sections of the Act. 
Nonetheless, the argument of the tax payer might still 
be partly valid. The contention that TP compliance is 
not warranted in the years when tax holiday is not 
claimed can be justified, but only for few assessment 
years, in a situation where there are losses incurred 
by eligible industrial undertaking and ‘eligible 
years’ (the consecutive assessment years during 
which particular industrial undertaking can opt 
for tax holiday) are more than ‘exercise years’ (the 
consecutive assessment years in which that particular 
industrial undertaking opts for tax holiday). Typical 
example in this regard is the option of claiming tax 
holiday under Section 80IA(2) of the Act for any 
ten consecutive assessment years out of fifteen 
assessment years beginning the year of commercial 
operation of the particular industrial undertaking. 
The same is discussed in detail in following part of 
this article.

contained in Chapter X of the Act were extended to 
few domestic transactions between related parties 
which resulted in additional compliance and litigation 
cost to the tax payers. 
The genesis for ushering such a new era of domestic 
transfer pricing (“DTP”) embraces the opinion of 
Hon’ble Supreme Court of India to extend the TP 
provisions to domestic related party transactions in 
the case of Glaxo Smithkline1. The opinion sought to 
address possible tax arbitrage strategy adopted by the 
tax payers in artificially shifting the taxable profits 
to loss making related parties or by claiming higher 
tax holiday for industrial undertaking under Section 
10AA, 80IA, 80IB, 8IC, 80IE etc. of the Act (hereinafter 
referred to as “eligible industrial undertakings”), by 
tweaking the pricing of transactions with non-eligible 
industrial undertaking of the same as the tax payer or 
with closely connected entities.
With a view to eliminate compliance burden of the 
small tax payers, the Finance Act, 2015, increased the 
threshold limit for applicability of DTP from INR 5 
crores (50 millions) to INR 20 crores (200 millions) 
w.e.f 1st April, 2016.
Further, with the experience gained on completion 
of first audit cycle of SDTs, Finance Act, 2016 yet 
again amended Section 92BA of the Act to exclude 
payments made to person referred in Section 40A(2)
(b) from DTP arena and thus relieved the taxpayers 
from considerable compliance and litigation burden.
SDTs and Assessment Procedures Thereof 
- As They Stand Today

Section 92BA of the Act, as it stands today, applies 
only to the transactions undertaken by eligible 
industrial undertaking either with (i) other non-

1 CIT v/s Glaxo Smithkline Asia (P) Ltd 195 Taxmann 35 (SC)

Once the tax payer enters into a transaction falling 
under Section 92BA of the Act, it is expected to obtain 
and file Accountant’s Report under Section 92E of the 

Act i.e Form 3CEB and maintain contemporaneous 
documentation as required by section 92D of the Act 

with respect to such reportable transactions. 

eligible industrial undertaking of the same tax payer 
(i.e transactions covered by Section 80IA(8) of the Act 
or transactions to which the said section is applicable) 
or (ii) with closely connected persons (i.e transactions 
covered by Section 80IA(10) of the Act or transactions 
to which the said section is applicable). Once the tax 
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TP Compliance and Eligible Industrial 
Undertaking under Section 80IA of the Act

Section 80IA of the Act, inter alia, provides for 
deduction equal to hundred percent of the profits 
and gain derived by industrial undertaking which 
is engaged in eligible business. Further, the said 
industrial undertaking has the option to avail such a 
benefit for any ten consecutive assessment years out 
of fifteen assessment years beginning from the year 
in which that industrial undertaking commences its 
commercial operations.
Further, such an industrial undertaking, when enters 
into SDT as per section 92BA r.w.s. 80IA(8) and 
80IA(10) of the Act, will need to obtain and file Form 
3CEB for reportable transactions and comply with 
other TP provisions.
The question now arises is, from which assessment 
year the tax payer shall commence its TP compliance 
obligation? 
Whether TP compliance shall begin from the 
assessment year in which the industrial undertaking 
commences its commercial operations or the 
assessment year (hereinafter referred to as “initial 
assessment year”) in which the tax payer exercises its 
option to start claiming the tax holiday? 
An attempt is made to address the above situation 
based on conservative approach or pragmatic 
approach. Both the approaches and risk factors 
attached to them are analyzed here under:
(a) Conservative approach:
This approach is based on plain reading and literal 
interpretation of the provisions of the Act. 
Section 92BA of the Act reads as under:
“For the purposes of this section and  sections 
92, 92C, 92D and 92E, “specified domestic transaction” 
in case of an assessee means any of the following 
transactions, not being an international transaction, 
namely:—

I. ……….
II. any transaction referred to in Section 80A;
III. any transfer of goods or services referred to in 

Sub-section (8) of Section 80-IA;
IV. any business transacted between the assessee 

and other person as referred to in Sub-section 
(10) of Section 80-IA;

V. ……
VI. …………”

Section 92E of the Act reads as under:
“Every person who has entered into an international 
transaction or specified domestic transaction during a 
previous year shall obtain a report from an accountant 
and furnish such report on or before the specified date 
in the prescribed form duly signed and verified in the 
prescribed manner by such accountant and setting 
forth such particulars as may be prescribed”
Section 92D of the Act reads as under:
“Every person who has entered into an international 
transaction or specified domestic transaction shall 
keep and maintain such information and document 
in respect thereof, as may be prescribed”

Analysis of the above provisions:

On perusal of the above sections, the plain reading 
and literal interpretation mandates the tax payers to 
obtain and file Form 3CEB and maintain prescribed 
documentation once they have entered into SDTs. 
The sections do not provide any apparent explanation 
or clarification on applicability or compliance 
requirements only when the undertaking starts 
claiming tax holiday.
Further, based on the above analysis and keeping in mind 
the heavy penal consequences under Section 271BA of 
the Act with respect to non-filing of Form 3CEB and 
under Section 271AA of the Act with respect to non-
reporting of reportable transactions, the tax payer may 
adhere to TP compliance requirements when its enters 
into any SDTs irrespective of the fact that it is yet to opt 
for tax holiday. 

(b) Pragmatic approach:
This approach is based on various quantitative factors 
keeping in mind the actual intent of the government 
in bringing the era of DTP. 
The tax payer has the option to avail tax holiday 
benefit for any ten consecutive assessment years out of 
eligible fifteen assessment years. Accordingly, the tax 
payer may exercise its option to avail the benefit (i.e 

Section 80IA of the Act, inter alia, provides for 
deduction equal to hundred percent of the profits 
and gain derived by industrial undertaking which 
is engaged in eligible business. Further, the said 

industrial undertaking has the option to avail such a 
benefit for any ten consecutive assessment years out 
of fifteen assessment years beginning from the year 
in which that industrial undertaking commences its 

commercial operations.
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claiming tax holiday) under Section 80IA(1) of the Act 
for the eligible industrial undertaking commencing 
commercial operation in Financial Year (“FY”)  
2016-172 under following broad scenarios:

Sr. 
No

Commencement 
of commercial 

operations

Eligibility years
(15 years)

Initial  
assessment 

year of profit
Exercise years No. of years for which    

tax - holiday claimed

1

FY 2016-17 AY 2017-18 to  
AY 2032-33

AY 2017-18 AY 2017-18 to   AY 
2027-28 10 years

2 AY 2019-20 AY 2019-20 to   AY 
2029-30 10 years

3 AY 2022-23 AY 2022-23 to   AY 
2032-33 10 years

4 AY 2024-25 AY 2024-25 to   AY 
2032 -33 8 years

5 NA* NIL NIL
* The eligible industrial undertaking never generated profits in the eligible period

For the assessment years prior to the initial 
assessment year of profit (hereinafter referred to 
as “gestation period”), the tax payer is incurring 
losses and thus may not report the SDTs from TP 
compliance perspective since the SDTs, if any, would 
be tax neutral and thus, ultimately there wouldn’t 
exits any apparent tax arbitrage.
In the gestation period, if there exits any transaction 
referred to in section 80IA(8) of the Act and the 
pricing of such transaction, if tweaked by way of 
overstating or understating of the revenue/expense 
of eligible industrial undertaking, the same would be 
nullified when the tax payer prepares consolidated 
statement of income of the company as whole for the 
purpose of filing return of income. In other words, 
the tainted transaction wouldn’t impact the gross 
total income and consequently the net total income 
of the tax payer since the it wouldn’t be tax holiday 
deduction under Section 80IA(1) of the Act. 
Similarly, if there exists any transaction referred to in 
Section 80IA(10) of the Act in the gestation period 
and the pricing of such transaction, if tweaked by way 
of overstating or understating of the revenue/expense 
of eligible industrial undertaking, the same would 
impact gross total incomes of both the tax payers, 
however, at the group level, the transaction would 
still be tax neutral since gain of one entity would 
result in loss of other entity. As far as net total income 
of the tax payer is concerned, the same wouldn’t be 
impacted since there would be no tax holiday claimed 
under Section 80IA(1) of the Act.

Thus, based on the above analysis which elaborates the 
non-existence of any tax arbitrage, the tax payer may be 
justified in deferring TP compliance from the year in which 
it exercises the option to start claiming the tax holiday for 

the particular eligible industrial undertaking.
Interestingly, based on the past litigation on the 
interpretation of the term ‘initial assessment 
year’, tax payer may find it prudent to report the 
transactions and comply with the TP provisions 
from the assessment year in which the industrial 
undertaking commences its commercial operations 
simply to avoid another round of litigation arising 
out of penalties levied under Section 271BA and 
271AA of the Act for non-reporting of reportable 
transactions. However, it is to be humbly noted that 
the concerned litigation has reached its conclusion 
in view of Hon’ble Supreme Court judgements in the  
case of Velayudhaswamy Spinning Mills (P) Ltd3 and 
Best Corporation Ltd4 and CBDT circular5 clarifying 
the interpretation of the term ‘initial assessment 
year’ to mean the first assessment year opted by the 
assessee for claiming deduction under Section 80IA(1) 
of the Act. 
Lastly, it shall be carefully noted that in case the 
particular industrial undertaking incurred losses in 
the exercise period, this approach cannot be applied 
since losses will have bearing on future quantum of 
tax holiday to be claimed. 
(c) Comparative TP Compliance Calendar under 

Both the Approaches
Depending upon either of the approach adopted 
and followed by the tax payer, the comparative 
TP compliance calendar, assuming the year of 
commencement of commercial operation is FY 2016-
17, will stand as under:

International Taxation

2 The readers shall note that the issues discussed and analysed in the article shall not be applicable for industrial undertaking commercial operations after  
31st March, 2017 due to sunset clause brought in by Finance Act, 2016 w.e.f 1st April, 2017
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The law, as it stands today, does not provide any 
exemption or clarification with respect to domestic 

TP compliance for loss making industrial unit. Further, 
there are no judicial precedents available on this 
topic. Thus, ball rolls in the court of tax payers to 

adopt either of the approaches in consultation with 
their tax experts.

3 ACIT v/s Velayudhaswamy Spinning Mills (P) Ltd  76 taxmann.com 176 (SC)
4 CIT v/s Best Corporation Ltd  76 taxmann.com 295 (SC)
5 Circular no. 1/2016 dated 15.02.2016

Sr. 
No.

Under conservative approach Under pragmatic approach

Compliance period No. of years  
compliance years

Initial assessment 
year of profit Compliance period No. of years  

compliance years

1

AY 2017-18 to AY  
2032-33 15 years

AY 2017-18 AY 2017-18 to   AY 2027-28 10 years

2 AY 2019-20 AY 2019-20 to   AY 2029-30 10 years

3 AY 2022-23 AY 2022-23 to   AY 2032-33 10 years

4 AY 2024-25 AY 2024-25 to   AY 2032 -33 8 years
5 NA* NIL NIL

* The eligible industrial undertaking never generated profits in the eligible period

Apparently, there will be significant savings in terms 
of TP compliance years under pragmatic approach.
(d) Risk Associated under Both the Approaches
The tax payer shall face peculiar risk depending upon 
the kind of approach it adopts and follows for TP 
compliance.
Under conservative approach, the tax payer may very 
well eliminate the penal consequences associated 
with non-reporting of the reportable transactions. 
However, it might be exposed to risks associated 
with belated filing of return of income. The Assessing 
Officer (“AO”) may take an aggressive view that TP 
provisions are not applicable in the gestation period 
and thus treat the return filed as belated, thereby 
denying carry forward of losses incurred, if any, 
along with other consequences such as interest and 
penalty for late filing of return of income. Under 
pragmatic approach, the tax payer may be protected 
against possible risks associated with belated filing of 
return of income as explained above, however, it is 
exposed to penal consequences for non-reporting of 
reportable transactions.
Conclusion:

The law, as it stands today, does not provide any 
exemption or clarification with respect to domestic 
TP compliance for loss making industrial unit. 
Further, there are no judicial precedents available on 
this topic. Thus, ball rolls in the court of tax payers to 
adopt either of the approaches in consultation with 
their tax experts. 
Both the approaches discussed above have their 
own merits and demerits. However, the pragmatic 
approach seems more logical (especially keeping 
the intent of the law in mind) and beneficial to tax 
payer in terms of savings in compliance and litigation 
cost. Nonetheless, conservative approach cannot be 

completely ignored. As far as risk associated under 
each of the approach is concerned, tax payer may 
strategize as under:
If the tax payer adopts conservative approach, it may 
complete (if feasible) all its compliance requirements 
such as filing of return of income, filing of tax audit 
report i.e Form 3CA/3CD, filing of Form 3CEB etc. 
before 30th September of the relevant assessment year. 
However, if such a solution is practically not possible, 
the tax payer may file letter to jurisdictional AO 
stating the ambiguity in law and approach adopted by 
itself.
If the tax payer adopts pragmatic approach, it 
may make addition disclosures and disclaimers in 
their Form 3CA/CD stating the ambiguity in law 
and approach adopted by itself. Filing of a letter to 
jurisdictional AO may also be corroborated for full-
proof protection.

Thus, while making a choice, tax payers should 
undertake robust risk based cost-benefit analysis 
considering factors such as past litigation history, 
incremental compliance and litigation cost, current 
year losses, applicability of Minimum Alternate 
Tax (“MAT”) and quantum of MAT credit 
available till date etc. before adopting either of the  
approach. n  

Before the throne of the Almighty, man will be judged not by his acts but by his intentions. For God alone reads our hearts - Mahatma Gandhi


