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Insolvency

Corporate Viaticum and Where We Stand in 
the World: An Analysis

The “Sabka Saath, Sabka Vikas” agenda ushered in by the current NDA government can become a 
reality only if there are drastic changes to the existing corporate environment. This means that not 
only should there be significant improvements in providing Indian promoters and foreign investors a 
platform to catapult their innovative ideas but also a commercially and structurally viable exit when 
those same ideas bear no fruit. A World Bank Report has revealed that the time taken for completion 
of an insolvency resolution process was nearly 4.3 years for a company in India, when it took only 0.6 
years in Japan, 0.8 years in Singapore, 1 year in the UK and 1.5 years in the US. Previously, there were 
no integrated institutional systems in place to resolve insolvency, and authorities such as High Courts, 
the Company Law Board, the Board for Industrial and Financial Reconstruction and Debt Recovery 
Tribunals were overburdened with pending liquidations and restructurings, Non-Performing Assets 
were at an all-time high and there were nearly 11-12 different legislations governing insolvency 
and bankruptcy in India. In response to these unaddressed problems, the government passed the 
Insolvency and Bankruptcy Code, 2016 which became an Act on 28th of May 2016 and later passed 
the Insolvency and Bankruptcy Code (Amendment) Act, 2017. Read on to know more…

CA. Anirudh Pradeep Kare
(The author is a member of the 
Institute. He can be reached at  
pk@hotmail.com.)

New Concepts Introduced by the Act 
The Insolvency and Bankruptcy Code, 2016 (“the 
Act” or “the Code”), is a state-of-the-art insolvency 
resolution legislation as it introduces several new-
fangled concepts and attempts to address all the 
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important issues with the previous bankruptcy 
law structure. Creditor participation, oversight 
authorities, regulated professionals, a central 
adjudicating authority and process flow along with 
time bound execution are vital ingredients of this all-
encompassing new act.

The most important of these concepts are:
The Insolvency and Bankruptcy Board of 
India (“the Board”)
• The Act establishes an ultimate highest authority 

for oversight, regulation, monitoring, decision-
making and conflict resolution.

• The Board is an independent body corporate, has 
its own corporate identity, perpetually succeeds 
and has its own common seal.

• It consists of a Chairperson, three members from 
amongst officers of CG representing Ministries of 
Finance, Corporate Affairs and Law, one member 
nominated by RBI and five other members 
nominated by the CG.

• All Insolvency Professional Agencies, Insolvency 
Professionals and Information Utilities are 
to register themselves with the Board which  
will also oversee their functioning and 
performance. 

• The Board has the power to specify the  
minimum eligibility requirements and regulation 
standards for agencies and professionals, the 
minimum curriculum for examination of 
professionals before their enrolment and a code 
of conduct.
The CG has established the Board on 1st October 

2016 through a notification.

Insolvency Professional Agencies (“IPAs”)
• The Act establishes several IPAs which must 

obtain a certificate of registration from the Board. 
• IPAs are set up to oversee, regulate and monitor 

the enrolment and functioning of Insolvency 
Professionals.

• They are empowered to grant memberships 
to persons who fulfill their specified 
membership requirements, to monitor the 
performance of their members and to lay down  
standards of professional conduct for their 
members.

• Insolvency Professionals can choose which IPA 
to be registered under.
Taking this concept from UK insolvency 

laws, the Act simultaneously sets up multiple 

IPAs thereby creating competition in the sector  
leading to maintenance of high standards. The 
Board is to regulate IPAs who, in turn, regulate  
Insolvency Professionals. This creates an atmosphere 
of good governance as there are several checks 
and balances throughout the system. IPAs will  
provide a variety of services, be incentivised  
to better restructure failing companies and ensure 
smooth implementation of insolvency resolution 
plans.

There are several IPAs each of which conduct 
examinations, have their own policies and control 
their members as per their specific codes of conduct. 
This could lead to several conflicts of interest 
between the regulatory and competitive goals of 
individual IPAs.

Insolvency Professionals (“IPs”)
• IPs are licensed professionals registered with an 

IPA and are appointed as Resolution Professionals 
or Liquidators in the Insolvency Resolution 
Process of different entities.

• They must be registered with the Board as well.
• Their functions and powers extend from 

management of the corporate debtor’s affairs, 
consolidation and verification of creditor  
claims, constitution of the Committee of 
Creditors to disposal of assets and distribution of 
proceeds.

• They are required to strictly adhere to the policies 
and codes of conduct specified by their IPA.
With this regulation, the Act proposes to 

streamline and place the management of the 
entire process in the hands of certain trained and  
qualified personnel. With their powers and  
functions clearly specified, IPs are empowered 
with taking all important decisions and ensuring 
the completion of the process within the 
specified timelines. They are required to bring the 
management of the company and the creditors 
together to try to resolve the situation and to respect 
each other’s interests. At the same time, there is 
sufficient oversight at each stage and an IP does not 
have complete autonomy.

Adjudicating Authority (“AA”)
One of the most fundamental features of the Act is 
the role of a judiciary which has exclusive jurisdiction 
over all matters relating to the corporate insolvency 
resolution process. The Act grants this power to the 
National Company Law Tribunal which has been set 
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up by the Ministry of Corporate Affairs on 1st June 
2016.

effect is passed by the committee of creditors with a 
majority of 75% or more votes.

Order of Moratorium:
On the date of admission of the 
application, the AA, shall make an 
order declaring a moratorium, causing 
a public announcement of the corporate 
insolvency resolution process and 
appointing an interim resolution 
professional. The moratorium will 
remain in effect till the completion of 
the entire process.

The moratorium is declared to 
prohibit the institution or continuation 
of any suits/ proceedings against the 
corporate debtor including execution 
of any judgment or order by a 
court. Further, it shall also prohibit 
transferring, encumbering or disposing 
of the corporate debtor’s assets, actions 
of foreclosure, enforcement of any 
security interest and recovery of any 
property in possession of the corporate 
debtor.

However, the supply of essential 
goods or services to the corporate debtor shall not 
be terminated or suspended.

Interim Resolution Professional:
The Act provides for the appointment of an interim 
resolution professional proposed by the applicant. 
The functions of this interim professional include 
management of the affairs of the corporate debtor, 
collection of information relating to assets, finances 
and operations, determination of the financial 
position of the corporate debtor, collection and 
consolidation of claims from creditors and most 
importantly, constitution of the committee of 
creditors.

Committee of Creditors:
The committee of creditors should comprise all 
financial creditors of the corporate debtor. The first 
meeting of the committee is to be held within 7 days 
of constitution and it can meet in person or through 
electronic means. All decisions of the committee 
must be taken by a majority of 75% or more votes 
and it must appoint a resolution professional, who 
can be the interim professional or any other person. 
The Act provides a list of significant activities to be 

  
 

  
  

 

 

 
 

Corporate Debtor Defaults 

Initiation of Corporate Insolvency 
Resolution Process by filing petition 

with AA

• On Financial Debt
• On Operational Debt

• By Corporate Debtor 
• By Financial Creditor 
• By Operational Creditor 

• Process to be completed within 
180 days of admission

• Declaration of Moratorium by AA

AA to make an order of liquidation if:
• Resolution Plan is rejected by AA
• Does not receive a plan within 

specified time 

• Committee to consist of all 
Financial Creditors

• Committee to appoint the 
Resolution Professional

Application to be admitted by AA and 
appointment of Interim Resolution 

Professional

Constitution of Committee of Creditors 
by Interim Resolution Professional and 
appointment of Resolution Professional

Committee of Creditors to approve 
resolution plan by a vote of 75% or more 

and submit final plan to AA

AA to approve resolution plan if it 
satisfies all the pre-requisites specified 

in the Act

Preparation of Information Memorandum 
by resolution professional and preparation 
of resolution plan by resolution applicant

Corporate Insolvency Resolution Process 
Initiation of Process:
The Act provides for initiation of the corporate 
insolvency resolution process by making an 
application before the AA, which can be filed by 
a financial creditor(s), an operational creditor(s) 
or a corporate applicant(s) against a corporate 
debtor provided the minimum amount of default is  
one lakh rupees. The application must also propose 
the name of an interim resolution professional to be 
appointed.

The AA, once satisfied that the default has 
occurred, that the application is complete in all 
respects and that there are no proceedings against 
the proposed interim resolution professional, shall, 
by order, admit the application. 

Time Limit for Process:
The corporate insolvency resolution process begins 
from the date of admission of the application by 
the AA. From this date, the entire process must be 
completed within a period of 180 days.

The resolution professional may file an application 
to the AA for a one-time extension of 90 days beyond 
the original period of 180 days if a resolution to this 
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executed by the committee not relating to the daily 
operational activities. Any act done without the 
approval of the committee shall be void.

Voting rights of each member of the committee 
shall be in accordance with the voting rights 
assigned to him based on financial debts owed to 
him. Operational creditors may attend the meetings 
of the committee but have no rights to vote. 

Resolution Professional:
The Act provides for appointment of a resolution 
professional by the committee of creditors after 
necessary intimation to the AA and the corporate 
debtor. This resolution professional shall be in charge 
of conducting the entire insolvency resolution 
process including taking custody and control of 
all assets, representing and acting on behalf of the 
corporate debtor, convening and attending meetings 
of the committee of creditors, preparing the 
information memorandum and inviting resolution 
applicants (as defined in the Act), to put forward 
resolution plans.

Information Memorandum and Resolution Plan:
The resolution professional is required to prepare 
an Information Memorandum which consists of the 
information required by a resolution applicant to 
make the resolution plan and should include relevant 
financial information.

The resolution professional must invite 
prospective resolution applicants, who fulfill 
criteria laid down by him with the approval of 
committee of creditors and who will then, use the 
Information Memorandum to prepare a resolution 
plan. The invited resolution applicant shall not 
be eligible to submit a resolution plan if he is an 
undischarged insolvent, is a willful defaulter, has 
an account classified as non-performing asset, 
has been convicted with imprisonment for more 
than 2 years, is disqualified to act as a director or 
does not comply with all other such provisions of  
section 29A of the Act. Further, the resolution 
professional must examine each submitted plan 
and verify whether it meets all the pre-requisites 
specified in the Act.

Approval of Resolution Plan:
After verification of the plan, the resolution 
professional must present the same to the committee 
of creditors for discussion, modification and final 
approval. The approval must be by a majority of 75% 

or more votes and after considering plan’s feasibility 
and viability. If approved, the same is to be submitted 
to the AA.

If the AA is satisfied that the resolution plan 
meets all the pre-requisites specified in the Act, the 
same will be approved and the moratorium shall 
cease. The AA may, reject the resolution plan or if 
no such plan is submitted within the specified time-
limit, pass an order of liquidation.

The committee of creditors may also decide to 
liquidate the company if a satisfactory resolution 
plan cannot be approved by it.

Important Amendments to Companies Act, 
2013
The Insolvency and Bankruptcy Code, 2016 has led to 
amendment of several provisions of the Companies 
Act, 2013 pertaining to the liquidation process of 
corporate debtors. Some of these are:
Section 
No.

Pre-Amendment Post Amendment

2(23)* Provided that Company 
Liquidator could be 
appointed by the 
Tribunal in case of 
winding up by Tribunal 
or company or creditors 
in case of voluntary 
winding up.

Only the Tribunal has 
the power to appoint 
a Company Liquidator 
since Voluntary winding 
up proceedings are 
now covered under the 
Insolvency and Bankruptcy 
Code, 2016.

253 to 
269*

Chapter XIX 
covers “Revival and 
Rehabilitation of Sick 
Companies”.

The entire Chapter has 
been omitted.

270* Provided that a company 
be wound up either (i) 
by the Tribunal or (ii) 
voluntarily.

The mode of voluntary 
winding up has been 
removed and winding up 
of a company can be by the 
Tribunal only.

271* Provided that a company 
may be wound up by 
the Tribunal, (i) if the 
company is unable to 
pay its debts or (ii) if the 
Tribunal has ordered 
the winding up of the 
company under Chapter 
XIX.

Both the provisions 
have been omitted since 
‘default’ will be determined 
under the Insolvency and 
Bankruptcy Code and 
Chapter XIX has been 
totally omitted.

272 Provided that a petition 
for winding up may 
be presented by any 
creditor(s), including 
contingent or prospective 
creditor(s).

Creditor(s) can now initiate 
insolvency resolution 
proceedings under the 
Insolvency and Bankruptcy 
Code and not through the 
Companies Act, 2013.

289 Covered the power of 
the Tribunal to stay the 
winding up proceedings 
in order to allow the 
company to be revived or 
rehabilitated.

The section has been 
omitted since the objective 
of revival and rehabilitation 
is fully covered under the 
Insolvency and Bankruptcy 
Code, 2016.
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Section 
No.

Pre-Amendment Post Amendment

304 to 
323*

Part II of Chapter XX 
covers “Voluntary 
winding up”.

The entire part has been 
omitted since voluntary 
winding up is fully covered 
under the Insolvency and 
Bankruptcy Code, 2016.

327(7) No such section existed 
before amendment.

Provides that Section 
326 covering “Overriding 
preferential payments” and 
327 covering “Preferential 
payments” not be 
applicable in the event 
of liquidation under the 
Insolvency and Bankruptcy 
Code, 2016.

Sch V, 
Part II, 
Sec III

Covers remuneration 
payable to KMPs by 
companies having no 
or inadequate profits 
without CG approval in 
special circumstances.

An additional circumstance 
of, a company in relation 
to which a resolution 
plan has been approved 
by the NCLT under the 
Insolvency and Bankruptcy 
Code, 2016, has been 
inserted.

*It is to be noted that provisions in relation to “Voluntary 
Winding Up” and “Revival and Rehabilitation of Sick 
Companies” have been omitted and/or substituted 
accordingly, throughout the Companies Act, 2013.

Insolvency and Bankruptcy Code, 2016 – 
Issues to be Considered
• Creditors will be unable to determine the 

solvency position of a corporate debtor well in 
time to initiate the insolvency process.

• The management has very little incentive to 
initiate the process since the “creditor-in-
possession” approach of the Act gives significant 
powers to the committee of creditors and thereby 
the fate of the company is to be decided by the 
creditors. 

• Operational creditors have not been given a  
voting power in the committee. Financial creditors 
who are mostly big banks, lending institutions, 
etc., will be able to control the repayment  
of debts owed to operational creditors and may 
be able to disenfranchise them.

• Due to the lack of rights of operational  
creditors, they may be forced to seriously  
evaluate the credit-worthiness of their every 
debtor at the initial stages of contract as well 
as periodically and this may hamper business 
decisions.

• Very strict deadlines for preparation and approval 
of resolution plans in the Act may eventually 
push companies into liquidation and not serve 
the purpose of rehabilitation.

• The rationale behind first appointing an interim 
resolution professional and then appointing 
a resolution professional is unclear especially 
considering that the interim resolution 
professional is vested with the important power 
of constituting the committee of creditors.

Comparison with Title 11 of United States 
Code (US Bankruptcy Code)
• The central theme of both laws is to first ensure 

that all steps towards reorganisation, revival or 
rescue of the company be taken and then the 
possibility of liquidation be considered.

• As per US law, the corporate debtor may 
voluntarily file a petition with a bankruptcy court 
and there is no requirement of insolvency. This 
is substantially different from the Act since such 
an application can be made only when there is a 
default by the corporate debtor.

• Although the US Bankruptcy Code allows for a 
petition to be made by three creditors holding 
unsecured non-contingent undisputed claims 
aggregating more than $12,300, most insolvency 
resolution processes are initiated by the 
corporate debtor itself unlike in the Insolvency 
and Bankruptcy Code. 

• Both the laws provide for the imposition of a 
moratorium once the application for insolvency 
resolution has been accepted by the relevant 
judicial authority.

• The most important difference between the two 
laws is that the US Bankruptcy Code provides 
for complete control of the process by the 
corporate debtor’s management i.e., a debtor-in-
possession approach. The main reason for this is 
that the management alone will provide the most 
economical and efficient means of reorganisation 
under the oversight of courts and the creditors 
committee.

• US law provides a time-period of 120 days within 
which the corporate debtor’s management has 
exclusive rights to formulate the reorganisation 
plan with or without external assistance.

• The US Trustee, official from the US Department 
of Justice, appoints a creditors committee to 
propose reorganisation plans after this exclusive 
period.

• The creditors in the committee are to be 
designated into classes and each class whose 
rights have been impaired by the reorganisation 
plan has the right to vote. The classification 
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is based on the premise that claims which are 
substantially similar must be classified together. 
All creditors are considered and not just financial 
creditors.

• The minority in the committee is bound by 
the class vote only if the plan proposed to each 
creditor is at least what he would have received 
had the company gone into liquidation i.e., the 
“best interest” test.

• The US bankruptcy court has the authority to 
finally approve the plan if it conforms to “absolute 
priority” and “fair and equitable” rules. This is 
similar to the Act where all decisions taken either 
by the corporate debtor or the creditors are 
subject to oversight and final approval by judicial 
authorities.

Comparison with UK Insolvency Act, 1986:
The UK Insolvency Act, 1986 provides that a 
company in financial difficulties may be subjected 
to any of five procedures – administration, company 
voluntary arrangement, scheme of arrangement, 
receivership and liquidation. The first three deal 
with the objective of revival and restoration of a 
company. Similar to the US and Indian laws, the UK 
bankruptcy laws’ primary objective is the rescue of 
the company as a going concern and if that is not 
practicable – to achieve a better result for creditors 
as a whole than would be likely if the company were 
wound up. 

The administration procedure being the most 
important and commonly used process, its most 
important features are summarised below: 
• The administration procedure may be initiated 

by making an application to the court by the 
company’s directors or creditors. Further, the 
process may also be initiated by filing relevant 
papers with the court documenting an out-of-
court appointment of an administrator by the 
company, directors or secured creditors holding 
a qualifying floating charge.

• Moratorium on the activities of the company is a 
feature even UK bankruptcy laws have provided 
for in order to protect the company and its assets 
from external action.

• The appointed administrator will take over the 
affairs of the management, the business of the 
company and its property. The administrator 
is under a duty to act in the best interests of all 
creditors similar to insolvency professionals.

• The directors or officers of the company will 
provide the administrator with a statement of 
the company’s affairs including the details of 
all its assets and liabilities thereby allowing the 
administrator to assess the company’s financial 
position and formulate proposals.

• Unlike the Indian law, UK bankruptcy law 
provides that the administrator develop 
resolution proposals and forward the same to 
all known creditors and members at meetings 
of creditors and members. However, there are 
certain situations in which the administrator 
is not required to hold such meetings and can 
arrange for the sale of the assets without creditor 
consent.

• The administration is time bound in that it will 
automatically end after one year. This is similar 
to the time bound approaches followed by Indian 
and US bankruptcy laws.

Conclusion
The Indian government has gone a long way in 
improving the corporate environment and providing 
incentives to promoters and foreign investors for 
exit. A streamlined process with complete focus on 
revival and rehabilitation provides companies with 
several options. The approaches considered by US 
and UK governments are quite different in specifics, 
but the overall theme is consistent. It is irrefutable 
that both US and UK laws are significantly more 
flexible and although there are few issues regarding 
legal structure and possible implementation, 
the Indian law is at an initial stage of successful 
implementation with the future looking bright. 
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Man needs his difficulties because they are necessary to enjoy success. - A. P. J. Abdul Kalam


