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Income Tax
LD/65/134

Telenor India Communications P. Ltd.
vs.

Asst. Commissioner of Income Tax
29th March, 2017

AO’s order on stay of demand to 
the extent it reviewed the previous order in case of 
assessee, set-aside; Court had directed AO to revisit 
as to whether the 15% pre-deposit condition can be 
relaxed; AO could not have revisited the matter, as if 
there were a fresh or open remand

The assessee sought benefit of stay of recovery of 
demands for Assessment Year (AY) 2014-15, to the 
tune of R418 cr. subject to its depositing R62.71 cr. The 
assessee had relied on instructions of CBDT embodied 
in its Office Memorandum (OM) dated 29.02.2016, to 
say that it was entitled to the facility of stay of demand 
in excess of 15% in the exceptions spelt out in Para 
4B(b). Delhi HC had remitted the matter back to AO 
to evaluate the same for relaxation. The AO however 
considered the issue of stay afresh and directed assessee 
to pay tax liability of R203 crore after adjusting refund 
due worth R27 crore.

Before HC, the assessee submitted that AO’s fresh 
order amounted to review of previous order which 
had granted relief of up to 85% stay of demand. As per 
assessee, the HC in its remanding order had directed 
the AO to examine the matter with a view to check at 
what extent a relief could be given. Assessee argued 
that AO’s exceeded the scope of remand, and that 
the impugned order resulted in unfairly depriving the 
benefit of the previous order as per which assessee was 
required to pay R62 crore. As per Revenue, the court’s 
powers under Article 226 are circumscribed and 
unless there is illegality or procedural irregularity or 
unfairness in the order, the discretion used could not 
be faulted with, or reviewed on merits. 

As per HC, once it had remitted the matter back 
to AO, the AO had to confine the focus of his inquiry 
only and to whether to grant relief in excess of 85% 
exemption from compliance with the demand to pay 
tax. Now, the court cannot go into the merits of the 
matter, since the appeal is pending before CIT(A). 
HC opined that AO made his first order based on his 
opinion that assessee was entitled to the facility of 
paying 15% of the demand to secure a stay of demand 
during pendency of its appeal. 
1 Contributed by CA. Sahil Garud, Indirect Taxes Committee, CA. Mandar Telang and ICAI's Editorial Board Secretariat.
Readers are invited to send their comments on the selection of cases and their utility at eboard@icai.in. For full judgment, write to eboard@icai.in 

Legal Decisions1 HC observed that assessee wanted relief in excess 
of 85% and contended that AO had discretion of 
referring the matter to CIT, if in his opinion assessee 
was eligible for relief beyond the mandated 15% pre-
deposit. HC noted that the CBDT had previously 
issued Instruction No. 1914 dated 02.12.1993. This was 
clarified later by instructions dated 21.03.1996. The 
instruction contains the guidelines issued by the Board 
regarding the procedure to be followed for recovery of 
the outstanding demand including the procedure for 
grant of stay of demand. Further instructions titled 
Office Memorandum (F.No.404/72/93-ITCC) dated 
29.02.2016 were issued in order to streamline the 
process of grant of stay.

HC remarked that “If the AO felt constrained 
by the terms of the circular, he could have sought a 
clarification; at worst, he could have referred the matter 
to the Commissioner, if he thought that he did not have 
the power to grant such relief ”. HC noted that it had 
not previously set aside AO’s order directing him to 
look into the matter afresh, and that the AO was only 
directed to verify if further relief could be granted. 

Thus, ruling in favour of assessee, HC held that 
AO’s fresh order to the extent it reviewed the previous 
order was unsustainable.

LD/65/135
Commissioner of Income tax 

vs. 
Annamalaiar Mills

28th March, 2017
Capital gains: An amount received from a wholly-
owned subsidiary in consideration of transfer of 
shares of the WOS to a group of shareholders is 
not taxable as capital gains. The Department cannot 
subject a transaction under the Gift-tax Act and also 
levy tax under the Income-tax Act.

The respondent, M/s Annamalaiar Mills (P) 
Ltd., is a holding company of M/s Annamalaiar 
Textiles (P) Ltd. Hundred per cent shares of M/s 
Annamalaiar Textiles (P) Ltd. were held by the 
respondent company. In the respondent company, 
there were two groups of shareholders; the majority 
shareholder called Group A was having 61.26 per 
cent shares whereas the minority shareholders  
called Group B were holding 38.74 per cent shares. An 
agreement was entered into between the two groups 
on 24.06.1985 by which Group A came to hold all the 
shares in the holding company i.e. the respondent 
herein and Group B was given 100 per cent shares 
in the subsidiary company i.e. M/s Annamalaiar 
Textiles (P) Ltd. However, M/s Annamalaiar 
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Textiles (P) Ltd. also paid a sum of R42.45 lakh to 
the respondent company. Proceedings under the 
Gift Tax Act were initiated in respect of payment of 
R42.45 lakh received by the respondent company. The 
assessing officer treated the amount of R42.45 lakh 
paid by the M/s Annamalaiar Textiles (P) Ltd. to the 
respondent company as capital gain on the footing 
that since both the companies are now 100 per cent 
owned by Group A or Group B, as the case may be, 
payment of R42.45 lakh was to offset valuation of the  
shares of M/s Annamalaiar Textiles (P) Ltd. The 
Assessing Officer opined that the respondent herein-
assessee was liable to pay tax for capital gains which 
was upheld in the appeal before the Commissioner 
of Income Tax (Appeals). However, the Income Tax 
Appellate Tribunal, Madras, in appeal preferred by 
the respondent herein accepted the pleas put forth 
by the respondent herein, set aside the assessment 
and restored the matter to the Income Tax Officer 
so that the assessee may approach the Central Board 
of Direct Taxes. The Income Tax Officer was further 
directed to finalise the assessment in accordance with 
the directions that may be given by the Central Board 
of Direct Taxes. The matter was taken up before the 
High Court of Madras and the order of the Tribunal 
was upheld by the Madras High Court. The question 
which was considered by the Supreme Court was 

as to whether the sum of R42.45 lakh paid by M/s 
Annamalaiar Textiles (P) Ltd. to the respondent 
company is liable to any capital gains or not. It is not in 
dispute that M/s Annamalaiar Textiles (P) Ltd. did not 
pay any amount to the shareholders who ultimately got 
the shares transferred in their names. The respondent 
was holding 100 per cent shares of M/s Annamalaiar 
Textiles (P) Ltd., before it was transferred to Group B. 
No payment was made to the shareholders belonging 
to Group B and, therefore, the question of there being 
any capital gains at the hands of the respondent herein 
does not arise. Needless to mention that the transaction 
of payment of R42.45 lakh had been subjected under 
the Gift Tax Act and the Department cannot claim 
both under the Gift Tax Act and also levy tax under 
the Income Tax Act. Accordingly, the Supreme Court 
dismissed the appeal. 

LD/65/136
Gunjan Girishbhai Mehta

vs.
Director of Investigation & Ors.

21st March, 2017
Section 158BD: Undisclosed income of any 
other person
SC rejects assessee’s stand that since the original 
search warrant was invalid since it was issued in the 
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name of deceased person, the notice u/s. 158BD on 
‘legal heir’ pursuant to search was also invalid; The 
information discovered in the course of the search, 
if capable of generating the satisfaction for issuing 
a notice u/s. 158BD, cannot altogether become 
irrelevant for further action under Section 158BD of 
the Act

The assessee is the son of Late Mr. Girishbhai K. 
Mehta (hereinafter referred as ‘the deceased’). A search 
was conducted on assessee’s residential premises, and 
assessment order was passed determining the total 
undisclosed income of the deceased person as NIL. 
Further, block assessment proceedings were also 
invoked and the assessee filed an appeal before Gujarat 
HC challenging the warrant u/s. 132 and seeking 
to quash the assessment order framed u/s. 158BC. 
Assessee submitted that the warrant was in name of 
the deceased person and therefore was illegal. 

HC had referred to SC ruling in the case of Calcutta 
Knitwears [362 ITR 673], to analyse the intention, 
applicability and crux of Sec. 158BD. In that case, the 
SC had observed that the opening words of Section 
158BD of the Act are that the AO must be satisfied that 
‘undisclosed income’ belongs to any other person, other 
than the person with respect to whom a search was 
made under Section 132 of the Act or a requisition of 
books were made under Section 132A of the Act and 
thereafter, transmit the records for assessment of such 
other person.

Further, the HC had observed that the search 
warrant was issued for the ‘premises’ and the search 
was a part of search in Nirma Group, the deceased 
person being closely trusted person of the promoter of 
the Nirma Group and also a Director in an investment 
company of the group. Also, HC noted that even when 
the proceedings u/s. 158BC were initiated, no protest 
was raised by the assessee and returns of the income for 
the block period was filed and was also signed by the 
assessee, thereafter the assessment order determining 
the income as “NIL” was passed. 

As per HC, a ‘legal/valid’ search u/s. 132 was 
not a pre-requisite for Sec. 158BD. Sec. 158BD 
does not enunciate that there must be a legal and/
or valid search u/s. 132. HC observed if assessee’s  
contention that an invalid search u/s. 132 renders 
consequent validity of Sec. 158D null was true, in  
that case it means that the words “legal and valid” must 
be added in Sec. 158BD, which is not permissible. 
Ruling in favour of Revenue, HC held that the block 
assessment proceedings initiated u/s. 158BD were 
not illegal or contrary to the provisions of the statute. 
Aggrieved assessee had filed an SLP before the SC. 

SC observed that the issue of invalidity of 

the original search warrant was not raised at any 
point of time prior to the notice u/s. 158BD. SC 
observed that the assessee had participated in the  
proceedings of assessment initiated u/s. 158BC. As 
per SC, the information discovered in the course of 
the search, if capable of generating the satisfaction 
for issuing a notice under Section 158BD, cannot 
altogether become irrelevant for further action under 
Section 158BD of the Act.

SC rejected assessee’s reliance on Punjab and 
Haryana HC ruling in the case of CIT vs. Rakesh Kumar, 
Mukesh Kumar and also in case of A. R. Enterprises, on 
facts. SC thus dismissed the SLP.

LD/65/137
Director of Income Tax, Exemptions

vs.
Shree Nashik Panchvati Panjrapole

20th March, 2017
Assessee is entitled for continued registration u/s. 
12A where the dominant function of the assessee 
Trust is to provide an asylum to old, maimed, sick 
and stray cows and the milk which is obtained and 
sold by the assessee is an activity incidental to its 
primary/principal activity of providing asylum to old, 
maimed, sick and disabled cows

The assessee is a 130 year old trust registered with 
the Charity Commissioner since 1953. The respondent 
assessee was granted Certificate of Registration under 
Section 12A of the Act on 4th August, 1975, the objects 
of the trust being providing asylum to old, maimed, sick 
and stray cows, scientific research, education, medical 
relief, etc. The assessee had income from sale of milk at 
R1.57 crore and income from interest and dividend at 
R58 lakh. In view of amended Sec. 2(15) of definition of 
‘charitable purpose’, advancement of object of general 
public utility shall not be considered as charitable if it 
involves activity in nature and business whose gross 
receipts exceed 10 lakh rupees. The DIT(Exemption) 
issued a show cause notice regarding withdrawal of 12A 
registration on this ground. The assessee submitted 
that the activity of selling milk was incidental to its 
Panjrapole activity and in any case did not involve any 
trade, commerce or business, so as to be hit by the 
newly added proviso to Section 2(15) of the Act. 

The DIT cancelled the assessee’s 12A registration, 
aggrieved by which the assessee preferred an appeal 
before the ITAT. 

HC placed reliance on ruling in Sabarmati 
Ashram Gaushala Trust vs. ADIT (Exem) [Appeal 
No.1162 of 2013] wherein it was held that the  
activities of selling milk by a Panjrapole will not by itself 
make the newly added proviso to Section 2(15) of the 
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INDIAN INSTITUTE OF INSOLVENCY PROFESSIONALS OF ICAI

Eligibility Criteria to Register as an Insolvency Professional
The Indian Institute of Insolvency 

Professionals of ICAI (IIIPI) is a 

section 8 Company formed by the 

Institute of Chartered Accountants 

of India(ICAI) to enroll and regulate 

Insolvency Professionals as its 

members in accordance with the 

Insolvency and Bankruptcy Code, 

2016.

IIIPI has been registered with 

Insolvency and Bankruptcy Board of 

India (IBBI) to act as Insolvency 

Professional Agency under the IBBI 

(Insolvency Professional Agencies) 

Regulations, 2016.

To revive businesses that can bring 

the change in lives, prospects and 

livelihoods of both creditors and 

debtors. It is one of the most 

challenging and equally rewarding 

career options. In this era of major 

re fo rms  in  the  unchar te red 

territories, it is a big opportunity to 

work as an Insolvency Professional.   

Insolvency Professional means a 

person enrolled under section 206 

of the Insolvency Code with an 

Insolvency Professional Agency as 

its member and registered with the 

Board as an insolvency professional 

under section 207 of the Code.

(Company formed by ICAI as per Section 8 of the Companies Act, 2013)

Contact Details:

Indian Institute of Insolvency Professionals of ICAI
th3  Floor, Hostel Block, A- 29, Sector- 62, Noida

Phone: +91 120 3045960  |  Email: ipa@icai.in 

The IBBI has notified the syllabus, format and frequency of the Limited Insolvency Examination which is available with effect from 
st st th31  December, 2016. This syllabus will hold good for examinations conducted from 31 December 2016 to 30  June 2017.  The important 

facts to appear for the examination are as under:

Limited Insolvency Examination

• The examination will be conducted online (computer-based in a 
proctored environment) with objective multiple choice questions and 
the duration is two hours.

• The examination will be available from 100+ locations in the country
th• The enrolment for examination has been started from 15  December, 

2016.
• A candidate needs to enrol for examination at www.nism.ac.in. To 

Enroll a candidate needs to select IBBI - Limited Insolvency 
Examination.

• A candidate needs to provide PAN and Aadhaar to enrol for the 

examination.

• Fees for the examination is Rs. 1000 on every enrolment which can 

be paid online.

• Passing mark for the examination is 60% with a negative factor of 

25% of the mark assigned for the question.

• Passing candidates will be awarded a certificate by the Board.

• No workbook or study material will be provided.

For details visit: www.iiipicai.in 

Category – I 

 Chartered Accountant, Company Secretary, Cost Accountant and Advocate who 
has passed the Limited Insolvency Examination and has ten years of 
experience and enrolled as a member of respective Institute/Bar Council; or 
a Graduate who has passed the Limited Insolvency Examination, and has fifteen 
years of experience in management, after he received a Bachelor’s degree from a 
university established or recognized by law; 

 The Insolvency and Bankruptcy Board of India (IBBI) has notified syllabus for the 
st

Limited Insolvency Examination with effect from 31  December 2016.

 For syllabus, enrolment process for the examination please visit:  
http://www.ibbi.gov.in/limited-insolvency.html; www.iiipicai.in

 Registration Process:

 Submit the application for registration online (available at ) and www.iiipicai.in
in hard copy with the relevant documents in Form A of the Second Schedule of 
the IBBI (Insolvency Professionals) Regulations, 2016 to Indian Institute of 
Insolvency Professionals of ICAI (IIIPI) 

 Enclose all the relevant documents as per Form A including the provisional 
certificate of qualifying Limited Insolvency Examination

 A non-refundable application fees to be paid as follows:

 Fees of IBBI- Rs. 10,000/- (Ten Thousand only) 

 Fees of IIIPI- 10,000/- (Ten Thousand only) for each financial year (which 
thneeds to be paid before 30  April of every year) 

 Fees would be charged half for enrolment with IIIPI after October of each 
Financial Year, i.e., Rs. 5000/- (Five Thousand Only)

  Please note that if the fee cheque(s) submitted by the applicant is/are not 
cleared and returned by the Bank, the application will liable to be rejected

 The Registration Form with relevant documents along with two separate 
Cheques/ Demand Drafts (Payable at New Delhi) in favour of “Insolvency and 
Bankruptcy Board of India” and “Indian Institute of Insolvency 
Professionals of ICAI” should be submitted to Secretariat, Indian Institute of 

rd
Insolvency Professionals of ICAI (IIIPI), 3  Floor, Hostel Block, A- 29, 
Sector- 62, Noida – 201309, Phone: +91 120 3045960.

Category – II 

• Any other individual on passing the National Insolvency Examination.

• The IBBI is yet to notify the syllabus for National Insolvency Examination.
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Act applicable. The HC observed that impugned order 
of the Tribunal has recorded a finding of fact that the 
dominant function of the assessee Trust is to provide 
an asylum to old, maimed, sick and stray cows. Further, 
only 25% of the cows being looked after yield milk and if 
the milk is not procured, it would be detrimental to the 
health of the cows. Therefore, the milk which is obtained 
and sold by the assessee is an activity incidental to its 
primary/principal activity of providing asylum to old, 
maimed, sick and disabled cows. The activity of milking 
the cows and selling the milk is almost compelled upon 
the Trust, in the process of giving asylum to the cows. 
The activity to be considered in the nature of trade, 
commerce or business would in most cases have to 
be carried out on a regular basis with a view to earn 
the profit. The presence of the profit intent (even if it 
does not fructify) would normally be a sine qua non 
for the activity to be considered as trade, commerce or 
business. It is not as though the keeping of the cows 
and milking them was with a view to carrying out 
activity in the nature of trade, commerce or business 
to earn profits. The Revenue has not shown how even 
in the absence of profit motive, the activity of obtaining 
milk and selling the same would still be an activity of 
trade, commerce or business. The dominant activity 
carried out by the respondent assessee's Trust for over 
130 years is to take care of old, sick and disabled cows. 
In these circumstances, an incidental activity of selling 
milk which may result in receipt of money, by itself 
would not make it trade, commerce or business nor an 
activity in the nature of trade, commerce or business to 
be hit by the proviso to Section 2(15) of the Act.

The Revenue’s counsel relied upon an order of 
CIT(A) regarding denying of benefit of Section 11, 
which emanated from order of AO u/s. 143(3) for 
AY 09-10 in case of the assessee, to argue that large 
percentage of milk was sold at market price by the 
assessee, thus making this activity a business. The 
ITAT had heard both the appeals together viz appeal 
against this CIT(A) order and against the order of 
DIT(Exemption) which revoked the registration u/s. 
12A. The HC did not permit Revenue from relying upon 
record as found in the other appeal (appeal regarding 
denial of Section 11 benefit). HC stated that order of 
the Director of Income Tax (Exemption) has to be 
decided only on factors which have caused the Director 
of Income Tax (Exemption) to withdraw the exemption. 
The fact that the assessee sold milk at a subsidised 
rate was not disputed by the DIT(Exemption) in his 
order. Further, the scope of enquiry while cancelling/
withdrawing the registration under Section 12A of the 
Act, is entirely different and distinct from the scope of 
enquiry while granting of an exemption under Section 

11 of the Act. As per HC, merely because the impugned 
order of the ITAT is a common order disposing of  
the two appeals emanating from different  
authorities, would not mean that evidence available 
before one authority could be used to support an order 
passed by another authority, even when the authority 
whose order is under challenge has not even remotely 
referred to the ground and/or evidence which is sought 
to be relied upon by the Revenue to support the order.

HC thus dismissed Revenue’s appeal and ruled in 
favour of the assessee.

LD/65/138
Mother Hospital P. Ltd.

vs.
Commissioner of Income Tax

8th March, 2017
Section 32: Depreciation
Assessee not entitled to depreciation on hospital 
building, absent ownership; It is only when the 
assessee holds a lease right or other right of 
occupancy that it is entitled to depreciation to 
the extent of capital expenditure incurred on 
construction of the building under Explanation 1 to 
Section 32; Title in the building cannot pass unless it 
is executed on a stamp paper and is registered

The assessee is a private limited company engaged 
in running a super speciality hospital in Thrissur, 
Kerala. The assessee was functioning separately as a 
partnership firm earlier, which had started construction 
of hospital building. Since it was felt expedient to 
form a private limited company to run and manage 
the hospital, a company was formed. An agreement 
was entered into between the firm and the company 
by which it was agreed that the firm will complete the 
construction of the building and hand over possession 
of the same on completion, on the condition that the 
entire cost of construction of the building should be 
borne by the company. 

Assessee took over the possession of the building 
on its completion in 1991 for running the hospital. 
Assessee debited the cost of construction of the building 
of R1.37 cr. and the firm credited the payment made 
by the assessee to the firm of R1.06 cr. for completion 
of the construction to their respective accounts. The 
balance amount [1.37 cr. minus 1.06 cr.] payable by 
the assessee to the firm was carried as a liability in its 
Balance Sheet, for which the firm had a lien on the 
building. The one-time building tax payable by the 
owner of a building was also paid by assessee. Since 
the ownership of the land remained with the firm, the 
land was given on lease to the assessee pursuant to an 
agreement dated February 1, 1989. 
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The Insolvency and Bankruptcy Code has been legislated in 2016 and is expected to be a decisive 
legislation that seeks to transform the Indian debt resolution landscape.  This Code also envisages a 
new genre of Insolvency Resolution Professionals who are expected to be an important cornerstone 
of the Resolution process along with the Debtor and the Creditor. 

The criteria for empanelment as an Insolvency Professional specifies that any Chartered 
Accountant, Company Secretary, Cost Accountant and Advocate who has passed the Limited 
Insolvency Examination and has completed ten years as member of respective Institute/
Bar Council is eligible to be empanelled.  Additionally, a Graduate who has passed the Limited 
Insolvency Examination, and has fifteen years of experience in management, after he received a 
Bachelor’s degree from a university established or recognized by law is also eligible to become an 
Insolvency Professional.

At this important juncture, it was decided to launch a State of Art Learning Management module.  
ICAI is very happy to announce the launch of the IBBI Limited Insolvency Examinations 
Learning Module which would comprise of three parts

1.    Literature on the entire syllabus ( ready and launched )

2.    Video lectures on the above content ( will be released shortly )

3.     Over 500+ Multiple Choice Question mock exam learning 
( ready and launched ) with additions to the question bank every day

This is a Knowledge initiative of Indian Institute of Insolvency Professionals of ICAI jointly with 
The Institute of Chartered Accountants of India.  It is an easy to use platform which delivers the 
concepts across the entire syllabus in the form of presentations and supplemented by mock tests 
in each component of the syllabus. A unique feature is that it enables the professionals to do the 
practice tests at a modular level and prepare for the examination and to complete the Limited 
Insolvency Examinations with flying colours.

The members are requested to visit the E- learning platform and click on the Knowledge 
Gateway at the link http://www.iiipicai.in/index.php/learning for the Learning Management 
System( LMS).

Once the LMS Page opens, for the first time, members are required to register themselves and 
after which login details are provided. For subsequent uses, with the login details members 
can access the LMS.

Indian Institute of  
Insolvency Professionals of  ICAI

(Company formed by ICAI as per Section 8 of the Companies Act 2013)

For Feedback/ Suggestions/ Queries if any, please mail to ipa@icai.in

Welcome to Learning Management System of
Indian Institute of Insolvency Professionals of ICAI

No Fees  
RequiRed
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In AY 1992-1993, the assessee filed its return and 
claimed depreciation on building u/s. 32, on the ground 
that it had become the “owner of the company”. The 
AO, after construing the agreements between the 
assessee and the firm, rejected this claim of assessee 
upon consideration of the lease agreement. The CIT(A) 
upheld AO’s order whereas ITAT ruled in assessee’s 
favour. The HC ruled in favour of Revenue, and held that 
the assessee had not become the owner of the building 
in the AY and agreement did not confer any ownership 
rights on the assessee.

SC noted that the building which was constructed 
by the firm belonged to the firm. SC observed that in 
case of an immovable property, the title cannot pass 
when its value is more than R100 unless it is executed 
on a proper stamp paper and registered with the Sub-
Registrar, which did not hold true in assessee’s case. 

Before SC, assessee argued that it had become 
the lessee of the property and since the construction 
was made by assessee from its funds, by virtue of 
explanation (1) to Section 32, the assessee was entitled 
to claim depreciation. SC analysed the explanation (1) 
to Section 32, and held that it is only when the assessee 
holds a lease right or other right of occupancy and any 
capital expenditure is incurred by the assessee on the 
construction of any structure or doing of any work in or 
in relation to and by way of renovation or extension of 
or improvement to the building and the expenditure on 
construction is incurred by the assessee, that assessee 
would be entitled to depreciation to the extent of any 
such expenditure incurred. The construction was made 
by firm, and only the expenditure was reimbursed by 
the assessee. Thus, SC ruling in favour of Revenue, held 
that assessee was not the owner of the property and 
could not avail depreciation u/s. 32. 

Transfer Pricing
LD/65/139

Li and Fung India P. Ltd
vs.

Asst. Commissioner of Income Tax
8th March, 2017

Show-cause notice proposing to reject comparables 
in TP study quashed; ITAT had remanded matter 
back to TPO to determine ALP afresh by considering 
‘total cost’ as cost base and not FOB value of goods 
sourced through assessee; TPO not authorised to 
go beyond the issue of specific finding on which 
matter was remanded

The assessee is engaged in the business of 
providing support services for sourcing of garments, 
handicrafts, leather products, etc. to its Associated 
Enterprises [AEs]. It charges a mark-up of 5% on its 

total cost in consideration for provision of sourcing 
support services to the Associated Enterprises. For 
AY 2007-08, the TPO accepted the application of 
the Transactional Net Margin Method (“TNMM”) 
to benchmark assessee’s international transactions. 
However, the TPO concluded that the assessee was a 
trader and so substituted its cost base from total costs 
to the FOB value of the goods exported to the third 
party customers. The DRP approved such order of 
TPO however it restricted the mark up to 4% of the 
FOB value of goods. 

ITAT rejected ALP determination based on 
FOB value of goods sourced. ITAT relied on Delhi 
HC’s order in assessee's own case for AY 2006-07 to  
observe that FOB value of goods could not be considered 
as profit determining denominator for working out 
ALP. ITAT therefore set aside the matter to TPO for a 
fresh determination of ALP by considering the correct 
cost base of ‘total cost’ incurred by the assessee instead 
of FOB value. Revenue issued show cause notice 
proposing to reject 53 odd comparables selected by the 
assessee. Additionally, Revenue proposed to consider 
4 new comparables which would result in addition of 
Rs. 7.63 Cr. Aggrieved, the assessee preferred a writ 
petition in HC. Assessee argued that the show cause 
notice was beyond the scope of remand order of ITAT. 
As per assessee, the ITAT had remitted matter back 
with a limit to comply with its directions and that 
ITAT’s finding was unequivocal and based on Revenue’s 
acceptance of the comparables offered. The Revenue 
had not questioned the inclusion of 53 comparables 
selected in the TP report before ITAT. Further, as per 
the assessee, the grounds for rejection of comparables 
were unsustainable, given the reasoning of this court in 
AY 2006-07 which had attained finality.

As per Revenue, ITAT had directed the TPO 
to determine the ALP of the transaction after 
excluding the FOB value of exports. For the purpose 
of determination of ALP, functional analysis of the 
comparables with FAR of assessee is required, which 
has been done by the TPO. Therefore, the TPO acted 
within his jurisdiction and examined the comparables. 
Further, as per Revenue, in the original order, the TPO 
had not analysed the comparables selected or rejected 
by the assessee in its TP study as it had accepted the 
5% mark-up received by assessee from its AE, therefore 
the remit was broad enough to allow to consider it and 
to what extent, the comparable entities had similar 
functions. 

HC observed that it was obvious that the ITAT 
was not seized of any dispute with respect to the 
appropriateness of including any comparable or 
excluding any from the list furnished by the assessee. 
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Neither the TPO nor DRP orders reflected any 
concern regarding appropriateness of inclusion 
of any comparable on the ground of functionality.  
As per HC, when there was a remand on the basis 
of a specific finding (in this case, the untenability of 
shifting of the OP/TC to FOB) the TPO could not have 
travelled beyond it, given that there was no controversy 
ever about the inclusion of any comparable. Revenue 
could not have seized upon ITAT’s direction to 
determine ALP “afresh” as the basis for going into 
the merits of inclusion of comparables. HC remarked 
that invocation of jurisdiction itself was not in issue, 
whether subject to remand or not, and the remand 
was essentially consequential to give tax effect to the 
findings of the ITAT. HC thus concluded that the show 
cause notice could not be sustained.

HC thus ruled in favour of the assessee.

LD/65/140
Commissioner of Income Tax

vs.
Johnson and Johnson Ltd.

7th March, 2017
Bombay HC upholds ITAT order deleting TP-
addition on account of royalty payment for technical 
knowhow and usage of brand made by assessee 
to its AE for AY 2002-03, dismisses Revenue’s 
appeal; With regard to royalty payment on technical 
knowhow, TPO’s restriction of royalty payment from 
2% to 1% without giving reasons or justification was 
arbitrary and adhoc, and that TPO had not carried 
out exercise to determine the ALP by following one 
of the methods prescribed in Section 92C

The assessee Johnson and Johnson Ltd. made 
payment of technical know-how royalty to Johnson 
and Johnson USA, its AE at 2%. The TPO restricted 
the same to 1%. The CIT(A) allowed assessee’s  
appeal holding that restricting the royalty paid on 
account of technical knowhow to 1% was arbitrary and 
adhoc. ITAT upheld the order of CIT(A). Aggrieved, 
the Revenue preferred an appeal before the HC.

The HC observed that the TPO is mandated by law 
to determine the ALP by following one of the methods 
prescribed in Section 92C of the Act read with Rule 10B 
of the Income Tax Rules, which was not done by him in 
instant case. The HC thus denied admitting Revenue’s 
appeal on this question, stating that it did not give rise 
to any question of law.

Additionally, the assessee had paid a brand usage 
royalty at 1% of sales from 01/07/2001 to 31/03/2002. 
The Revenue noted that the relevant royalty agreement 
was entered into by the assessee with its AE only 
on 14/03/2002 and therefore Revenue sought to 
disallow royalty from 01/07/2001 to 14/03/2002. ITAT 

noted that the copy of the draft brand usage royalty 
agreement was submitted to the RBI on 10th August, 
2001 and the approval granted on 20th November, 
2001, and thereafter, the final agreement was executed 
on 14th March, 2002 which inter alia provided for 
payment of royalty w.e.f. 1st July, 2001. ITAT further 
relied on Madras HC ruling in Associated Electrical 
Agencies and held that even if there was no agreement 
to support the agreement, yet where the payment is 
made on account of commercial expediency, the same 
ought to be allowed.
The HC admitted Revenue's appeal on following 
framed questions of law: 
1) Whether on the facts and in the circumstances 

of the case and in law, the Tribunal was justified 
in deleting the addition on account of tax 
on trademark/brand name royalty without 
appreciating the fact that as per Article 13 of the 
Agreement, no condition exists for royalty being 
net of taxes and approval taken from Reserve 
Bank of India cannot be taken to be augmenting 
the terms of agreement with the principal?

2) Whether on the facts and in the circumstances 
of the case and in law, the Tribunal was justified 
in upholding the deletion made by CIT(A) of the 
disallowance of royalty on traded goods based on 
Article 7 of the agreement with the principal?

3) Whether on the facts and in the circumstances of 
the case and in law, the Tribunal was justified in 
deleting the addition on account of tax and R&D 
cess paid on technical royalty?

Service Tax
LD/65/141

Indus Integrated Information 
Management Ltd & Ors

 vs.
Prin. Commissioner of Service Tax

8th March, 2017
HC rejects assessee’s contention about show-cause 
notice being invalid; Adjudicating Authority is entitled 
to apply the law as applicable to facts of the case 
notwithstanding the notice containing a different 
charging section; Although there are differences 
between Sections 73A and 73, assessee was well 
aware of charges leveled against it, the objections 
were duly considered and negated in adjudication 
order; Assessee’s contention that it could not be 
charged u/s. 73(1) since show cause notice specified 
Section 73A of Finance Act, rejected

The assessee had obtained service tax registration 
for rendering manpower recruitment or agent service 
as defined in the prevailing Section 65/68 of the 
Finance Act, 1994. Revenue noticed that the assessee 
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had indulged in 5 different types of businesses, for 
which no registration was taken. Therefore a show 
cause notice was issued on 17.10.2012 alleging that 
the assessee had violated the provisions of Sections 67, 
68, 69, 70 and 73A of the Finance Act, r/w Rules 4, 6 
and 7 of the Service Tax Rules, 1994. As per Revenue, 
there was a willful suppression of certain facts relating 
to providing services, centralised billing/accounting 
system, amount earned by the petitioners against such 
services, amount of service tax collected from the 
recipients of taxable service but not deposited to the 
credit of the Government with intent to payment of 
Service Tax.

An initial adjudication order was passed ex-parte 
on 10.03.2016 on the ground that despite affording 
opportunity of hearing, the assessee remained evasive 
throughout such period. Being aggrieved by such 
order, the assessee filed writ petition before HC. HC 
set aside the said order on the condition of deposit of 
R1 cr. Having complied with this condition, personal 
hearing was afforded to the assessee. Subsequently, on 
18.08.2016, the demand of R1.27 cr. was confirmed. 

In the instant petition, Assessee submitted that the 
impugned order was passed on the basis of concerned 
show cause notice dated 17.10.2012, which was vague 
and issued on the basis of assumption and that such 
notice did not contain any allegation that the assessee 
was liable to pay service tax. Further, according 
to the assessee, Revenue had also violated natural 
justice principles. On the contrary, Revenue argued 
about maintainability of assessee’s petition based on 
availability of alternate remedy. As per Revenue, the 
assessee was seeking to avoid pre-deposit of an appeal 
by filing the writ petition.

HC observed that existence of a statutory 
alternative remedy is not a complete bar to the 
maintainability thereof. The rule of exclusion of writ 
jurisdiction by availability of an alternative remedy is 
a rule of discretion and not one of the compulsion, as 
noted in the case of Sourav Ganguly. A writ petition 
would be maintainable in the event it was found that 
the impugned order violated any fundamental right 
of the assessee, it had been passed wholly without 
jurisdiction, and it was demonstrably perverse and 
was fraught with such illegalities that it shocked the 
conscience of the Court. 

HC stated that in the present case, it could not be 
said that the authorities had acted without any basis 
in issuing a show cause notice. As per HC, the charges 
leveled by Revenue were based on cogent materials and 
evidence. It did not violate any law. The assessee was 
not able to establish that the department had violated 
any law in issuing the show-cause notice or that the 
show-cause notice contains any charges which is 

contrary to any law. In the previous writ petition filed 
by the assessee, issues regarding the proceedings on 
the basis of the show-cause notice were raised. The HC 
had not set aside the show-cause notice. In the facts of 
the present case, it was no longer open to the assessee 
to complain about the legality and validity of the show-
cause notice, not having succeeded in having it set 
aside in the earlier writ petition.

Further, as per HC, the assessee had no case 
when it contended that since the show-cause notice 
specified Section 73A, it cannot be charged under 
Section 73(1) of the Finance Act, 1994. Assessee had 
been found guilty u/s. 73(2). Assessee was not charged 
with failing to deposit tax collected to the credit of the 
Central Government as is the scenario covered under 
Section 73A. Sections 73 and 73A are two charging 
sections operating in different scenarios. The liability 
to pay Service Tax is admitted by the assessee. The 
adjudicating authority is entitled to apply the law as 
applicable to the facts of the case, notwithstanding 
a show cause notice containing a different charging 
section. The applicability of the section under which 
the petitioners have been charged is not substantiated 
to be incorrect. Although there are differences between 
Section 73A and Section 73 of the Act of 1994, the 
assessee was well aware of the charges levelled against 
it. The assessee had answered the charges. Also since 
the order dated 10.03.2016 had been set aside by the 
HC, the question of review thereafter did not arise. 
HC thus dismissed the petition and ruled in favour of 
Revenue. 

LD/65/142
M/s 3D PLM Software Solutions Ltd. 

vs. 
Commissioner of Service Tax-VII, 

Mumbai
When availment of CENVAT Credit is not challenged, 
subsequently refund of the same cannot be denied 
on the ground that there is no nexus between input 
services and output services 

Appellants filed refund claim in terms of Rule 5 of 
CCR, 2004 in respect of CENVAT Credit relating to 
services exported by them. Part of the refund claim 
was denied by revenue by alleging absence of nexus 
between input services and output services. While 
rebutting the same, appellant submitted that when 
availment of credit was not denied, refund of such 
credit cannot be denied subsequently without issuing 
any show cause notice. In this regard, appellant relied 
upon CBEC’s Circular No. 120/01/2010-Service Tax 
dated 19.01.2010, wherein it has been clarified that 
once availment of credit is not challenged, refund of 
the same cannot be challenged.            
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In Circular No. 120/01/2010-Service Tax dated 
19.01.2010, CBEC clarified that as regards to the 
extent of nexus between input and output services, the 
purpose is to refund the credit which is already taken, 
there cannot be different yardstick for establishing 
nexus for taking credit and for refund of credit. Relying 
on the same, the Tribunal held that as the availment of 
CENVAT Credit was not challenged, the question of 
establishing nexus between input services and output 
services would not arise at the stage of claiming refund. 
Accordingly, the impugned order denying refund of 
CENVAT Credit to appellant was set aside.  

LD/65/143
Balaji Contractor 

vs. 
Commissioner of Central Excise  

Where the First Appellate Authority has confirmed 
the demand under taxable category different from 
the category under which the demand is raised/
confirmed by the previous investigating and 
adjudicating authority, such order travels beyond 
the scope of show-cause notice and hence not 
sustainable in law

Six show case notices were issued to demand 
and recover service tax from the appellant under the 
category of 'Cargo handling services’. The original 
authority confirmed the service tax liability of penalties 
under Sections 76, 77 and 78 of the Finance Act were 
also imposed. On appeal, vide the impugned order, 
Commissioner (Appeals) reduced the demand amount 
and confirmed the remaining demand under different 
categories namely manpower recruitment and supply 
agency service and goods transportation agency 
services. 

The Hon’ble Tribunal noted that the proposal 
demanding service tax under the taxable category 
of Cargo Handling Services from the appellant 
was made after due examination of the scope of  
services rendered by the appellant and the same 

was confirmed by the original authority. In these 
circumstances, relying upon the decision of the 
Karnataka High Court in the case of Mahakoshal 
Beverages Pvt. Ltd. [ 2014 (33) STR 616 (Kar)], the 
Tribunal held that the tax entry of each type of  
service has got legal implications with reference to 
tax liability, classification, quantification, exemption, 
abatement etc. It is for this reason, the assessee should 
be put to notice about the correct classification under 
which the demand was sought to be made, so that 
defence can be made to reply for such allegation. 
Admittedly, in the case involved in the present 
proceedings, no such proposal to demand service tax 
in GTA services or manpower supply service has been 
made by the department. As such, the impugned order 
which travelled beyond the scope of show cause notice 
is not sustainable on this legal ground alone. 

LD/65/144
Abhi Enterprises 

vs. 
Commissioner of Central Excise, 

Pune-I  
When service tax along with interest was paid prior 
to issuance of SCN in respect of unpaid tax liability 
admitted in return, show cause proceedings were 
held to be concluded u/s. 73(3) and penalty imposed 
u/s. 78 was set aside

The unpaid service tax liability, as shown in the 
service tax returns, was discharged by appellant 
along with interest prior to issuance of show cause 
notice. However, the SCN proposing penalty u/s. 
78 was issued to appellant, and upon adjudication, 
the Adjudicating Authority confirmed penalty.  
Appellant challenged the same by submitting that by 
virtue of provisions of Section 73(3), the proceedings 
shall be closed. Thus, the moot question before the 
Tribunal was whether the ingredients for resort to 
proviso to Section 73(1) of Finance Act, 1994 are 
present to obviate the assessee’s contention that 
Section 73(3) should have been resorted to for closing 
the matter. 

The Tribunal noted the fact that the Service Tax 
Authorities commenced the correspondence with 
appellant only after appellant admitting outstanding 
service tax liability in service tax return. Thus, Tribunal 
held that there can be no greater claim to candidness 
than that demonstrated by appellant, in light of 
admission of outstanding dues in service tax returns, 
the allegations of intent to evade tax would not sustain 
and thus, in absence of any justification for allegation or 
finding that appellant had suppressed or mis-declared 
any relevant material, it is amply clear that ingredients 
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for invocation of extended period and imposition of 
penalties are absent in totality.     

LD/65/145
Commissioner of Central Excise  

vs. 
Chokhi Dhani Resorts Pvt. Ltd.

Jaipur 
Where the assessee raised separate bills for value of 
convention services, supply of food and guest room 
charges and paid VAT on food charges and Luxury 
Tax on room charges, the value of food charges 
and guest room charges cannot be added for the 
purpose of determining value of convention services

The Assessee was engaged in providing taxable 
services falling under the category of "convention 
services". It provided food items such as meals and 
beverages to the participants. The participants were 
also housed in the rooms made available by the 
respondent. The respondent raised separate bills 
for the food items supplied as well as room rent.  
However, they did not include such items in the 
value of the taxable services reckoned for payment  
of service tax under convention services and 
accordingly did not pay service tax while rendering 
convention services. The Revenue's view was that  
the services for providing rooms as well as supply 
of food is part of the service rendered by the  
respondent in connection with the convention services. 
Accordingly, the service tax demand was raised.

The Tribunal observed that the respondent is 
paying luxury tax on the rent charged from the 
client and showing the same separately in the bills. 
As regards, value of meals and beverages supplied to 
the participants of the conference also, it is on record 
that such charges along with the room rent have 
been indicated separately in the bills and the assessee  
has been paying VAT to the State Government  
on sale of food and beverages to the customers as 
indicated in the bills raised by them. The Tribunal 
confirmed the view taken by the First Appellate 
Authority that giving the room on rent cannot 
be considered as a part of convention service and  
supply of food and beverages is not an activity 
ancillary to the primary activity of convention 
service. The Tribunal further held that the payment 
of VAT indicates supply of food is an independent 
activity, whose value cannot be included in  
the value for convention service. The Tribunal relied 
upon decision of Daspalla Hotels Ltd. 2010 (18) STR 
75 (TB), Imagic Creative Pvt. Ltd. vs. Commissioner of 
Comml. Taxes [2008 (9) S.T.R. 337 (S.C.)] and Rambagh 
Palace Hotels Private Limited vs. Commissioner 2013 

(31) STR 480 (Tribunal Delhi) to hold that two taxes 
i.e. VAT and Service Tax cannot be levied on the same 
value and when they are mutually exclusive. 

LD/65/146
Claridges Hotels Pvt. Ltd. 

vs. 
Commissioner of Central Excise  

New Delhi
The benefit of Notification No. 1/2006-ST 
(Abatement) granted to the Assessee when the 
assessee reversed the CENVAT Credit wrongly 
availed along with interest after passing of the 
adjudication order 

The appellant availed the benefit of abatement 
under Notification No. 01/2006 ST, dated 
01.03.2006 for payment of Service Tax on Mandap 
Keeper service. The notification extending such  
abatement was subject to the condition that CENVAT 
Credit of service tax on input services, used for 
providing such taxable service, has not been taken 
under the provisions of CENVAT Credit Rules, 
2004. During the course of scrutiny of ST returns, 
the department noticed that the appellant had 
availed CENVAT Credit for making payment of 
Service Tax. Accordingly, the department took the 
view that appellant was not entitled to the benefit of  
abatement under Notification No. 01/2006 ST 
dated 01.03.2006.  However, the appellant reversed 
the entire disputed CENVAT Credit and also 
paid the applicable interest amount and therefore  
contended that denial of benefit of notification is not 
sustainable. 

The Tribunal observed that, at the time of 
confirming demands in the orders, the appellant had  
not reversed the CENVAT Credit availed and 
consequently the demands made were in order. 
However, after the reversal, it is to be considered 
that CENVAT Credit was not availed by them ab 
initio. For this proposition of law, the Tribunal  
relied upon decision of the Hon'ble Supreme Court 
in the case of Chandrapur Magnet Wires Pvt. Limited 
vs. CCE 1996 (81) ELT 3 (SC), Larger Bench of the 
the Tribunal in the case of Franco Italian Co. Pvt. 
Limited vs. CCE, Mumbai–2000 (120) ELT 792 (Tri. 
LB) and decision of the Allahabad High Court in the 
case of Hello Mineral Water (P) Limited vs. UOI 2004 
(174) ELT 422 (All.) Accordingly, the Tribunal held  
that the appellant is eligible for abated rate of 
duty in terms of Notification No. 1/2006 ST as 
they reversed the entire CENVAT Credit availed  
during the material time along with applicable interest.
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Excise
 LD/65/147

Commissioner of Central Excise
vs.

Sapna Engineering
14th March, 2017

Once Revenue concludes that assessee cleared 
manufactured goods through a fictitious unit which 
is very much capable of carrying on business, then 
such unit should independently be proceeded 
against by issuing notice 

The assessee was allegedly engaged in the 
manufacture of parts of air-conditioning and 
refrigerating appliances, falling under Chapter Heading 
84.15 and 84.18 of Central Excise Act respectively. 
As per Revenue, during the period 03/09/1993 to 
21/07/1997, the assessee manufactured and cleared 
the said goods without payment of duty in the guise of 
repaired goods and using documents of one fictitious 
firm named Neha Refrigeration. Revenue searched 
the premises of the assessee on 22/07/1997 which 
revealed that 4 entities were manufacturing concerns. 
The individual, Shitala Prasad Sharma was the manager 
of the assessee. All 4 entities were controlled by 
Subhash Chandra Sharma. As per Revenue, the goods 
manufactured were supplied to companies like Voltas 
Limited, who made payments through cheques and the 
materials required for production were purchased in 
cash; and the goods were manufactured by M/s. Sapna 
Engineering and were cleared without payment of duty 
under documents of M/s. Neha Refrigeration and two 
other fictitious companies.

Revenue issued show cause notice addressed 
to Mr. Subhash Chandra Sharma, Mr. Manoj  
Sharma and the manager, Mr. Shitala Prasad 
Sharma, towards recovering excise duty with 
interest and penalty. Penalty on the manager, Shitala 
Prasad Sharma, was for violating Rule 209A of  
Central Excise Rules 1944. Order in original was passed 
on 29.01.2004 confirming the demands. Aggrieved, the 
assessee preferred appeals before the CESTAT.

The CESTAT noted that Ld. Commissioner in 
his findings, has considered M/s Neha Refrigeration 
as an existing entity potentially capable of  
engaging in any business but did not exist as a 
unit engaged in the manufacture of condensers, 
evaporators etc. Thus, when the Ld. Commissioner 
has himself agreed and finds nothing amiss about  
the existence of M/s Neha Refrigeration as an  
existing entity, potentially capable of engaging in 
business. The Show Cause Notice ought to have 
been issued to M/s Neha Refrigeration should not be 
considered as a dummy unit of the Appellants. That not 

having been complied, we would hold that the entire 
proceedings initiated by the show cause notice are 
vitiated and bad in law and accordingly the impugned 
order is not sustainable in law and accordingly the 
impugned order is required to be set aside on this 
ground alone. Aggrieved, Revenue approached the HC.

HC observed that the Tribunal did not proceed on 
the line suggested by the Revenue to this Court at the 
stage of admission of this appeal. The Tribunal did not 
proceed on the footing that a sole proprietary concern 
does require a notice to be addressed not only to the 
concern but also to the proprietor and the notice being 
addressed to the proprietor alone will not suffice. The 
Tribunal did not proceed on the footing that the sole 
proprietary concern has an existence independent of 
the sole proprietor. This is a complete misreading of the 
Tribunal's factual findings.

As per HC, once Commissioner concluded that 
the goods were manufactured and cleared through a 
fictitious unit which was very much capable of carrying 
on business and indeed carried on business, then, it 
should have been independently proceeded against 
by issuing a notice and calling for its explanation. 
Then that would proceed on the footing that it  
manufactured excisable goods. HC observed that 
in the present case, the assessee did not have the 
capacity to manufacture all the parts of air conditioner 
and refrigerator appliances on which duty had been 
demanded. Further, HC observed that there was 
independent evidence supporting the contention of 
assessee that defective coils were repaired by Neha 
Refrigeration and duly confirmed by all employees 
of Voltas Limited and in these circumstances, 
adjudication order was set aside and the appeal was 
allowed by CESTAT.

HC remarked that the appreciation and appraisal 
of the documentary and oral evidence by the 
Commissioner was faulted by the Tribunal. Its detail 
findings would indicate that show cause notice should 
have been issued to M/s. Neha Refrigeration asking 
them as to why they should not be termed as a dummy 
unit. That show cause notice was not issued. Even 
on merits there was no material to hold that M/s. 
Neha Refrigeration was a dummy unit. That is how 
the Tribunal proceeded and once it proceeds on this 
line, we do not see any basis for the apprehension that 
the Tribunal's understanding of the legal provision is 
flawed. As per HC, the Tribunal will not and necessarily 
in every matter of this nature, proceed to hold that a 
notice to the sole proprietor would not suffice in law 
and in addition, an independent notice should be 
addressed to the sole proprietary concern.

HC thus dismissed Revenue’s appeal. 
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