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Income Tax
LD/65/119

Dy. Commissioner of Income Tax
vs.

McNally Bharat Engineering Co. Ltd. 
1st March 2017

Retention money to be excluded 
from book profits for the purposes of MAT 
calculation u/s 115JB; Retention money cannot 
be regarded as income either under normal 
provisions of the Act or under MAT provisions u/s 
115JB though credited to P&L account.

The assessee executes turnkey contracts, under 
the terms of contract, a certain percentage of the 
value of the contract is retained by the persons for 
whom the assessee executes the contract, referred 
to as retention money and given to the assessee only 
on successful trial run of the final acceptance by the 
customer. For AY 2006-07, the assessee filed a ‘Nil’ 
income return as per the normal provisions, but 
with a book profit u/s 115JB of R5 crore. As per the 
assessee, the assessee had no rights over retention 
money and therefore it could not be considered as 
income either under the normal provisions or even 
while computing the book profit u/s 115JB. The 
AO rejected the assessee’s argument, however the 
CIT(A) ruled in favour of the assessee. Aggrieved 
Revenue filed an appeal before Kolkata ITAT.

ITAT noted that every assessee, being a company, 
shall, for the purposes of this section, prepare its 
profit and loss account for the relevant previous 
year in accordance with the provisions of Parts II 
and III of Schedule VI to the Companies Act, 1956 
(1 of 1956). Further, ITAT relied on Calcutta HC 
ruling in the case of Simplex Concrete (Piles) India 
Pvt. Ltd. wherein it was held that retention money 
in respect of the jobs completed by the assessee 
during the relevant previous year should not be 
taken into account in computing the profits of the 
assessee for the assessment year in question. ITAT 
relied on coordinate bench ruling in the case of 
Binani Industries Ltd. wherein the court observed 
that the object of Minimum Alternate Tax (MAT) 
provisions incorporated in Sec.115JB of the Act was 
to bring out real profit of companies and the thrust 
was to find out real working results of the company. 
Further, inclusion of receipt which is not in the 
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Legal Decisions1 nature of income in computation of book profits 
for MAT would defeat fundamental principles by 
levying tax on a receipt which was not in nature of 
income at all, thus it would not result in arriving at 
real working results of company. Real working result 
could be arrived at only after excluding this receipt 
which had been credited to P&L account and not 
otherwise.

ITAT thus held that retention money is not in 
the nature of income till such time the contractual 
obligations are fully performed to the satisfaction of 
the customer by the Assessee. Therefore, retention 
money cannot be regarded as income even for 
the purpose of book profits u/s 115JB though it is 
credited in the profit and loss account. 

LD/65/120
Prin. Commissioner of Income Tax

vs.
Smt. Anita Rani

27th February 2017
Additions u/s 153A made on the basis of re-valuing 
assessee’s property which was sold, deleted; 
Valuation by the banker for purpose of providing 
credit could be different from the valuation report 
for the transaction, since assessee purchased the 
property long ago in 1974.

The assessee had filed her return for AY 2008-09 
declaring an income of R7.54 lakh and also disclosed 
a sale of its capital asset which was acquired in 1974. 
Although the assessment was completed, further 
appeals were pending on behalf of both the parties 
before the ITAT. In the meanwhile, on 06.11.2008, 
a search and seizure operation was initiated under 
Section 132 on assessee’s premises pursuant to which 
the assessee received notice under Section 153A.

The AO referred the matter of valuation of 
property to DVO u/s 142A; which was valued by 
DVO at R83.59 lakh. However, based on the replies 
to the queries received from the assessee’s banker, 
the AO determined the market value of the property 
at R5 crore. The assessee rejected the DVO’s 
valuation and further the CIT(A) held that the AO 
was not justified in calculating the considerations 
on a notional basis. ITAT also confirmed CIT(A)’s 
order. Aggrieved, Revenue filed an appeal before 
Delhi HC.

HC observed that it was evident from the above 
discussion that the sale and the consideration 
received were reported by the assessee in the return 
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filed. The transaction took place on 29.06.2007. 
The dispute vis-a-vis the transaction value was a 
matter which was yet undetermined. The orders 
of the adjudicating authorities–most importantly 
that of the AO, nowhere disclosed what was the 
fresh document or material seized which made the 
AO to suspect the valuation of the property which 
ultimately led him to send queries to the assessee’s 
banker and also refer the matter to the DVO.

HC held that the valuation by the banker, who 
provided credit could well be different from the 
valuation report for the transaction given that the 
assessee had purchased the property long ago. 
Further as per HC, absence of any material seized 
during the search proceeding could not have justified 
a fresh examination of the valuation issue.

LD/65/121
Voltech Engineers P. Ltd

vs.
Dy. Commissioner of Income Tax

20th February 2017
Section 14A: Disallowance upheld for 
strategic investments made by assessee-
company in subsidiary/associate companies 
for business purposes; Holding of asset 
either as an investment or as stock-in-trade 
becomes inconsequential/irrelevant for 
Section 14A application.

The assessee had made investments in its 
subsidiary/associate companies for business 
purposes. The AO made a disallowance u/s. 14A 
r.w.r. 8D(iii) for indirect expenditure. The said 
disallowance was upheld by the CIT(A) aggrieved 
by which, the assessee preferred an appeal before 
Chennai ITAT. 

ITAT analysed Section 14A and Rule 8D and also 
relied on a plethora of rulings to remark that “even 
if an asset was held as stock-in-trade, i.e., held for 
trading purposes, of which there is though no claim, 
it is doubtful if it could be, for that reason, stated 
that Section 14A shall not apply in as much as the 
same mandates disallowance of any expenditure 
in relation to income not forming part of the total 
income, and does not concern itself with the character 
of such income. Dividend income, under the condition 
of investment representing stock-in-trade, though 
bearing the character of business income, would yet 
fall under Chapter III of the Act, so that it remains, 
and is yet, an exempt income, not forming part of the 
total income, satisfying thus the qualifying condition 

of Section 14A. Accordingly, the holding of the asset/
property under reference either as an investment or as 
stock-in-trade becomes inconsequential or irrelevant; 
the disallowance being independent of the head or 
the nature of the income arising there-from, and 
the only thing relevant is if it is tax-exempt. In fact, 
where so, it does not fall under any head of income…. 
Now, it stands to reason that if ‘investments’ forming 
part of the assessee’s stock-in-trade does not preclude 
application of Section 14A, investments made for 
business, i.e., assuming so, would surely not.”

As per ITAT, what is relevant is not the object for 
which the investment was made, but the quality of 
income–tax-exempt or otherwise, that arises from 
the investment. ITAT also rejected the assessee’s 
stand that no expenditure was incurred for strategic 
investments. 

Considerations there are and will be, and 
decisions are taken on the anvil and in pursuance 
of those considerations. These considerations, 
however, are not relevant for the purpose. In fact, 
laying down the policies, and causing/undertaking 
activities with the stated object of pursuing the 
said policies, is the task of the top management of 
a company, entailing expenditure, which generally 
percolates down to its lower echelons as well. Again, 
this is an ongoing process as investment scenario 
and business environment is, if not volatile, dynamic 
and, in any case, not constant, warranting a review 
in light thereof from time to time. Rather, the very 
fact that the assessee claims it as having business 
implications, makes such a review imperative, 
entailing cost. In this regard, ITAT relied on the 
decisions in HSBC Invest Direct (India) Ltd. and 
Wella India Hair Cosmetics (P.) Ltd.

ITAT differed from co-ordinate bench ruling 
in EIH Associated Hotels Ltd. which as per this 
bench of ITAT, was contrary. ITAT stated that it 
observed an inconsistency insofar as the Tribunal 
directs non-invocation of Section 14A r/w r. 8D (2)
(iii) in case of strategic investments-which would 
though need to be proved, while at the same time 
approving the application of Rule 8D(2) (i)/(ii) in 
case of borrowed capital used for such investments. 
Additionally, ITAT affirmed the disallowance of 
expenditure towards Enterprise Resource Planning 
(ERP) software installed by the assessee, as revenue 
expenditure relying on Pune ITAT ruling in 
Sudarshan Chemical Industries Ltd. Thus, ITAT 
ruled in favour of Revenue. 
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LD/65/122
Addl. Commissioner of Income Tax

vs.
Vidharbh Irrigation Department Corporation.

16th February 2017
An appeal against the judgment of the High  
Court is not maintainable before the Apex Court, 
where the High Court has only remanded the 
impugned issue to the ITAT for consideration 
afresh 

Vidarbh Irrigation Department Corporation 
is a local authority within the meaning of Section 
10(20A) of the Income-tax Act, 1961. Though 
Section 10(20A) was omitted w.e.f. 01.04.2003, 
the assessment in this case pertained much prior  
to such effect. The assessee’s case was remanded  
back by the HC to ITAT for fresh consideration 
noting that the ITAT while deciding the issue before 
it, did not consider the issue in the light of the 
provisions of the Vidarbha Irrigation Development 
Corporation Act, 1997, under which the  
assessee was constituted, as well as the provisions 
of Maharashtra Irrigation Act, 1976 and Bombay 
Canal Rules, 1934.

SC noted that the legal position on income earned 
by local authorities by referring coordinate bench 
ruling in case of Gujarat Industrial Development 
Corporation and others vs. Commissioner of Income 
Tax. Section 10(20A) was related to income of an 
authority constituted in India by or under any law 
enacted either for the purpose of dealing with and 
satisfying the need for housing accommodation 
or for the purpose of planning, development or 
improvement of cities, towns and villages, or for 
both. In case of Gujarat Industrial Development 
Corporation [supra] it was held that “Any income 
falling within the ambit of the said clause would 
automatically slip out of the eligibility under the 
Income-tax Act. The clause pertains to any income 
of an authority constituted by or under any enacted 
law. This first limb of the clause is squarely available 
to the Corporation as it has been constituted under 
the Gujarat Act”. 

SC noted that the HC in its order had held that ‘if 
the Authority is constituted under enactment, either 
for satisfying the need for housing accommodation 
or for planning, development or improvement of 
cities, towns and villages or for both, income of 
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such authority is exempted from tax under Section 
10(20A) of the IT Act. It was, therefore, necessary for 
the appellate Tribunal to consider the issue in the 
light of the provisions of the VIDC Act, Maharashtra 
Irrigation Act, 1976 and Bombay Canal Rules, 
1934.’ SC concluded that it was wrong on the part 
of Department to prefer the instant appeal before it 
against HC’s order, when the HC had only remanded 
back the issue for fresh consideration of ITAT. SC 
thus dismissed the appeal.

LD/65/123
Commissioner of Income Tax

vs.
Max India Ltd.

10th February 2017
Section 14A: Expenditure incurred in relation 
to income not includible in total income
If there are funds available both interest-free and 
over draft and/or loans taken, then a presumption 
would arise that investments would be out of the 
interest-free fund generated or available with the 
company, if the interest-free funds were sufficient 
to meet the investments.

The assessee is engaged in various activities  
which it carries on through its different divisions, 
such as, packaging, metallise, max foil, pharma, 
treasury and healthcare divisions. It had filed a 
return declaring a 'nil' income with a brought 
forward loss and R6,80,27,490/- computed u/s. 
115JB. Subsequently, a revised return was filed 
declaring a short term capital gain arising from the 
sale of one of the divisions.

The assessee had failed to produce bank 
statements before the AO which led the AO to 
disallow deduction u/s. 14A. The CIT(A) upheld the 
disallowance of R4.52 crore u/s. 14A. The Tribunal, 
however, sustained the order insofar as it estimated 
R20 lakh towards administrative expenditure relating 
to the investment from which exempt income was 
earned. The Tribunal rightly noted that the main 
thrust of the orders impugned before it was that the 
assessee had failed to furnish the bank statements 
and that, therefore, an adverse inference ought to be 
drawn against it.

The HC observed that if there are funds available 
both interest-free and over draft and/or loans taken, 
then a presumption would arise that investments 
would be out of the interest-free fund generated or 
available with the company, if the interest-free funds 
were sufficient to meet the investments. As per the 
HC, there is no reason to restrict the presumption 
to cases where the funds from different sources 

are mixed in a common pool. The rationale for the 
presumption is that an assessee would utilise its 
funds prudently ensuring that it derives the greatest 
financial advantage. HC relied upon Bombay HC 
ruling in CIT vs. Reliance Utilities and Power Ltd. 
wherein it was held that if the funds/reserves of the 
appellant were sufficient to cover the interest free 
advances made by it of R10.29 crore to its sister 
company, no disallowance was warranted. The 
Revenue has moved to the SC where the SC has 
condoned Revenue’s delay in filing of appeal and has 
granted leave for further hearing of the appeal.

LD/65/124
JSW Steel Ltd.

vs.
Asst. Commissioner of Income Tax

13th January 2017
Loan waiver of R314 crore being on capital 
account, be reduced while computing book 
profits for the purposes of MAT calculation u/s. 
115JB for AY 2004-05; Even if company credited 
the amount to its P&L account, such P&L account 
needs to be adjusted with the amount of remission 
so as to arrive at the net profit in accordance with 
Schedule VI of the Companies Act.

The assessee is engaged in the business of 
manufacturing of hot rolled steel sheets and steel 
plates. For AY 2004-05, the assessee had filed return 
declaring loss of R262.53 crore. The return was later 
revised wherein income as per normal provisions 
of Act was disclosed at ‘nil’ and a book profit of 
R297.73 crore u/s. 115JB was disclosed. While 
finalising assessment, the AO assessed income at 
R152.58 crore under normal provisions and made 
the following additional adjustments to book profit 
u/s 115JB:
• Addition of R109 crore being the amount 

of depreciation attributable to the capital 
assets purchased out of loans which were 
subsequently waived, liable to be taxed u/s. 
41(1) of the Act.

• Non-reduction of R314 crore being waiver of 
loans, while determining Net Profit for the 
purpose of computing book profits u/s. 115JB.

The CIT(A) upheld AO’s order. Aggrieved 
assessee filed an appeal before Mumbai ITAT.

As per ITAT, only those receipts which are in 
the nature of income would alone be subjected to 
tax and such a nature of income would fall within 
the charging section as provided for under the 
Act. ITAT referred to SC ruling in Parimisetti 
Seetharamamma.
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Analysing provisions of Section 41(1), ITAT 
observed that the waiver of remission of a liability 
could not be regarded as income in the hands of 
the assessee unless it is a trading liability. As per 
ITAT, waiver of loan was on a capital account and 
only remission/cessation of a ‘trading liability’ could 
be deemed to be as an income [Trading liability for 
which an allowance or deduction was claimed in any 
of past AYs]. Thus, ITAT held waiver of loan taken 
for acquisition of a capital asset was not taxable u/s. 
41(1), as it was neither on revenue account nor a 
remission of a trading liability so as to attract tax in 
the year of remission.

With respect to inclusion of loan waiver amount 
in book profits for purposes of Section 115JB, 
ITAT observed that the assessee had specifically 
given a note that the amount of loan-waiver was 
not includable in the ‘book profit’ and same was 
included only out of abundant caution and that the 
assessee company reserved the right to exclude such 
sum and contest during the course of assessment 
proceedings. ITAT remarked that such notes 
qualifying the computation of book profit cannot be 
segregated or ignored.

ITAT observed that assessee is required to 
prepare its Profit & Loss account in accordance 
with the provisions of the Section 211 of Companies 
Act. ITAT noted that the Companies Act requires 
a broad disclosure of the exceptional items or non-
recurring transactions referred to therein and if for 
some reason or the other they have been accounted 
for in the profit & loss account then those provisions 
do not require that those items must necessarily 
be accounted as a part of the profit & loss account. 
As per ITAT, what is contemplated is that, all items 
of income and expenses which are recognised in 
a period alone are reckoned as net profit or loss. 
The recognition criteria of revenue by a company 
in the profit & loss account is however determined 
as per AS 9; and AS 9 clearly excludes the cases 
of remission of liability as it is nothing but gains 
realised from discharge of an obligation at less than 
carrying amount.

Analysing the Accounting Standards, ITAT 
observed that while preparing accounts, there are 
accounting compulsions which deal with double 
entry system of accounting and second are disclosure 
compulsions which deal with disclosure of material 
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items in the Profit & Loss account. ITAT stated that 
an item of ‘capital surplus’ can never be a part of 
profit & loss account albeit it is a part of a capital 
reserve as the waiver of a loan taken for acquisition 
of a capital asset is a capital receipt falling within the 
category of capital surplus which is non-recurring 
and exceptional item which is to be disclosed as per 
the requirement of the Companies Act.

Coming to the interpretation of ‘book profits’ u/s. 
115JB, ITAT opined that it could not be interpreted 
so as to require accounting of capital receipt to the 
credit of the Profit & Loss account and get indirectly 
taxed under book profit. ITAT found support from 
Kolkata ITAT special bench ruling in Sutlej Cotton 
Mills Ltd. [TS-5410-ITAT-1992(Calcutta)-O]. ITAT 
thus opined that surplus resulting in the books of the 
assessee was not required to be credited to the Profit 
& Loss account and thus could not be reckoned as 
working result of the company so as to be treated as 
a part of book profits. ITAT separately distinguished 
the reliance placed on SC ruling in Apollo Tyres 
holding that since waiver amount is a capital receipt, 
it could not be taxed as book profits.

Additionally, w.r.t. non-inclusion of interest 
payable, ITAT held that it will not be taxable 
u/s. 41(1), since the same was never claimed as a 
deduction in earlier years.

LD/65/125
Balakrishnan

vs.
Union of India & Ors

11th January 2017
Section 10(37): Capital gains from transfer 
of agricultural land by way of compulsory 
acquisition, not to be included in total 
income.
Mere agreement between parties regarding 
quantum of compensation, would not alter the 
character of acquisition from that of 'compulsory 
acquisition' to 'voluntary sale'.

The assessee was the owner of an agricultural 
land. The Government of Kerala sought to acquire 
the aforesaid property of the appellant for the 
public purpose namely, '3rd phase of development of 
Techno Park'. For this purpose, Notification under 
Section 4(1) of the Land Acquisition Act, 1894 
(hereinafter referred to as the 'LA Act') was issued 
on 01.10.2005. An opportunity was given to the 
appellant to file his objections, if any, under Section 
5A of the LA Act. Subsequently, the land acquisition 
Collector passed an award on 15.02.2007 fixing the 

compensation at R14.36 lakh. The assessee entered 
into negotiations, the amount was agreed at R38.42 
lakh and subsequently a sale deed was also executed.

The assessee filed his return for AY 09-10 
declaring the said transaction to be exempt from 
taxation as per Section 10(37) and thus claimed 
refund of TDS done by the purchaser of land. 
However, reassessment proceedings were initiated 
u/s. 148. The Revenue urged that the amount 
of compensation/consideration received by the 
appellant against the aforesaid land was not the 
result of compulsory acquisition and on the contrary 
it was the voluntary sale made by the appellant, and 
therefore, the provisions of Section 10(37) of Act 
were inapplicable. The Writ petition of assessee was 
dismissed by Kerala HC, aggrieved by which the 
assessee preferred a petition before the SC.

SC observed that acquisition process was 
initiated by invoking the provisions of LA Act by 
the State Government. Not only Notification under 
Section 4 was issued, it was followed by declaration 
under Section 6 and even Award under Section 9 of 
the LA Act. SC observed that the matter thereafter 
is only for quantum of compensation which had 
nothing to do with the acquisition. SC observed that 
the assessee could have either taken the adjudicatory 
route of seeking reference under Section 18 of the LA 
Act for re-determining the compensation however 
the assessee chose directly to negotiate the price and 
arrive at an amicable settlement. As per SC, merely 
because the compensation amount is agreed upon 
would not change the character of acquisition from 
that of compulsory acquisition to the voluntary sale.

SC remarked that it had doubts regarding ruling in 
case of Info Park Kerala vs. Assistant Commissioner of 
Income Tax (2008) 4 KLT 782 which was relied upon 
by the Revenue, wherein it was held that since the 
title in the property was passed by the land owners 
on the strength of sale deeds executed by them, it 
was not a compulsory acquisition. SC concluded 
that the assessee entering into negotiations confined 
to the quantum of compensation, cannot change 
or alter the nature of acquisition which was in the 
nature of being compulsory. SC thus ruled in favour 
of assessee. 

Transfer Pricing
LD/65/126

Videocon Industries Ltd
vs.

Dy. Commissioner of Income Tax
24th February 2017
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Arm’s length rate of 0.5% adopted for 
benchmarking corporate guarantee/letter of 
undertaking given by assessee in respect of credit 
facilities availed by its AEs, where the TPO had 
applied 3% rate.

The assessee is engaged in the business of 
manufacturing and trading of consumer electronics 
and home appliances, exploration crude oil and gas, 
investment in shares, securities and properties, lease 
and finance and other incidental activities.

The assessee had given guarantee/letter of 
undertaking for credit facilities availed by its AEs 
and recovered guarantee commission from its AE 
covering the period beyond 31.03.11 and which 
therefore was allocated on time proportionate basis. 
Assessee had disclosed the guarantee commission at 
0.25%, whereas the TPO sought to apply guarantee 
commission rate of 3% in case of corporate  
guarantee as well as letter of undertaking given by 
the assessee to the Bank in respect of secured term 
loan facility to Videocon Hydrocarbon Holdings 
Ltd. (AE). 

The assessee argued that the instant transaction 
was not an international transaction within the 

meaning of Section 92B and therefore benchmarking 
was not required. As per the assessee, charging of 
0.25% of guarantee commission was justified on the 
basis of internal CUP. The TPO however made TP 
adjustments of R45.45 crore in respect of ‘guarantee 
commission’ and R1.48 crore in respect of ‘fee for 
letter of undertaking’. The DRP confirmed these TP 
adjustments, aggrieved by which the assessee filed 
an appeal before ITAT.

ITAT noted the assessee’s main issue was regarding 
the rate of corporate guarantee commission, which 
as per assessee should be between 0.25% and 0.50%. 
ITAT therefore stated that it would not enter into 
semantics of whether corporate guarantee is an 
‘international transaction’ or not. It was observed 
that the loan for which assessee had given guarantee, 
were primarily covered by pledged securities, 
hypothecation of debtors’ balances and other assets 
of AE, which indicated that entire security of the 
loan was not based only on corporate guarantee 
given by the assessee.

ITAT observed that SBI had given 50% concession 
to the assessee, which reduced the bank guarantee 
commission rate from 1.75% to 0.875%. Further, 
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ITAT considered various factors like country risk, 
currency risk and entity risk etc. and held that 
charging of corporate guarantee commission for 
a foreign guarantee would fall down below 0.5%. 
ITAT held that, “this constitutes a kind of internal 
CUP available to the assessee to benchmark the 
transaction of giving corporate guarantee/letter of 
undertaking.” Also, ITAT mentioned that there are 
catena of decisions wherein the ITAT had held that 
corporate guarantee commission around 0.50% 
can be accepted as ALP. Thus, ruling in favour 
of the assessee, ITAT directed AO/TPO to make 
adjustment by considering corporate guarantee 
commission fee at 0.50%.

Among other issues not related to transfer 
pricing, ITAT held that if any disallowance  
u/s. 14A is made in the normal computation, then  
the same would be added to the book profit u/s. 115 
JB.

LD/65/127
Magneti Marelli Powertrain India P. Ltd.

vs.
Dy. Commissioner of Income Tax

06th February 2017
Reopening of assessment u/s. 148 held valid; 
AO, in the 'reasons to believe', indicated the 
possibility of escapement on the ground that an 
identical transaction relating to payment to AE for 
technical knowhow had resulted in TP addition 
for AY 2009-10.

A notice u/s. 148 was issued to the assessee 
for AY 10-11. In the “reasons to believe” cited 
in support of the notice, the AO indicated the 
possibility of escapement on the ground that an 
identical international transaction relating to 
payment made by assessee to its AE on account 
of purchase of technical knowhow, had resulted 
in additions for the preceding year. AO also 
indicated that the assessment for AY 2009-10 had 
been completed after framing the assessment 
u/s. 143(1) for the subject AY 2010-11. AO also 
pointed out that no reference was made to TPO for  
determination of ALP for AY 2010-11 even 
though the value of international transactions  
exceeded R15 crore. The assessee filed writ petition 
before the Delhi HC challenging the reopening of 
assessment. 

Assessee submitted that the rationale for 
reopening were no longer good because Revenue’s 
contentions for AY 09-10 were dismissed by the 

Delhi HC, which remitted the issue of determination 
of ALP to TPO for fresh consideration. Against  
such contention, the HC held that this per se  
cannot be a ground for quashing Section 147 
notice since the notice is based upon the situation  
prevailing in the facts on the record on the date  
it is issued. HC stated that “Having regard to the 
nature of the power under Section 147/148 which is 
of the widest amplitude, it would be hazardous for 
the Court to set aside or quash the notice which cites 
one reason……..The amplitude of the power under 
Section 147 itself is a check which should caution the 
Court from precluding the Revenue’s enquiry into a 
reassessment proceeding which might otherwise be 
valid”. As per the HC, the AO issued notice and in 
the “reasons to believe” he indicated the possibility 
of escapement on the ground that an identical 
transaction had resulted in additions for the  
previous AY 2009-10, and more crucially that 
assessment was completed after framing of the 
assessment u/s. 143 (1) for subject AY, whereas this 
was not the position in both cases relied upon by the 
assessee. 

Thus, dismissing the Writ petition, HC held that 
there was no infirmity in the notice u/s. 147/148. HC 
however directed AO to take into consideration the 
assessee’s submissions with respect to the matters 
covered by HC judgment in Magnetti Marelli. 

Service Tax
LD/65/128

Delhi International Airport Pvt Ltd. 
vs. 

Union of India and Ors 
And

 Mumbai International Airport Ltd. 
vs. 

Union of India and Ors
14th February 2017 

In terms of ‘Operations Management and 
Development Agreement’ when, one of the 
parties entrusts upon another its own functions, 
and the other party carries out the same in 
its own capacity and not as representative of 
first party, such activities were held to be not 
constituted as ‘franchisee service’ in absence of 
any ‘representation right’ and provision of service 
by franchisor to franchisee. 

Under the Airports Authority of India Act, 
1994, the Airport Authority of India (AAI) is 
vested with responsibility to develop, operate, 
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manage and maintain airports in India in addition 
to maintaining related facilitation of air traffic 
control and other allied issues. In terms of policy 
decision of Government of India to privatise 
the airports for better management, AAI issued 
Request for Proposal (RFP) and thereby entered 
into Operations, Management and Development 
Agreement (OMDA) with the petitioners, i.e. Delhi 
International Airport Pvt. Ltd. (DAIL) and Mumbai 
International Airport (MAIL) so as to bestow 
upon them the exclusive right and authority to  
undertake some of the functions of the AAI being 
functions of operations, maintenance, development, 
design, construction, up-gradation, modernisation, 
finance and management of Delhi and Mumbai 
Airports respectively. As regard the financial 
arrangements, it was agreed that petitioners 
would provide aeronautical and non-aeronautical 
services to various customers and would charge  
consideration for the same which would be  
deposited in escrow account and later on, after 
discharging statutory dues, AAI would be 
entitled to ‘Annual fees’ (which are certain agreed 

upon percentage applied on revenue earned by  
petitioners) as consideration for rights granted 
to petitioners under OMDA. In terms of OMDA, 
AAI also entered into lease deeds with petitioners  
so as to lease out all the lands as provided therein. 

In 2007, AAI informed petitioners that the 
annual fees paid by them is liable to service tax  
under category of ‘renting of immovable property 
services’ and asked the respective bankers to block 
the sums due from petitioners towards alleged 
service tax liability. On the other hand, department 
issued show cause notices to AAI (and not to 
petitioners), which upon adjudication culminated 
in impugned Order In Original confirming  
service tax demand on AAI on the ground 
that annual fees received by AAI are towards 
providing services to petitioners by granting 
representation right, in terms of OMDA, which are  
chargeable to service tax under the category of 
‘franchisee services’.

Petitioners submitted that the arrangement 
between petitioners and AAI is ‘revenue sharing 
arrangement’ and no service is rendered by either 
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of the parties to each other, that the OMDA is not 
franchisee agreement but statutory divestation of 
rights to build, operate and maintain the airport 
in favour of the Petitioner companies, which  
are joint venture companies in which the AAI 
itself holds 26% shares, that no representational 
right was granted to petitioners by AAI and they 
were not acting ‘on behalf of AAI’ but on their own 
account. Petitioners also submitted that they have 
invested their own funds to build, operate and 
maintain the airports, and do not act as ‘franchisee’ 
of AAI, thereby running the operations in their own  
name and they were providing aeronautical and 
non-aeronautical services on which tax was  
paid by them under the category of ‘airport  
services’. 

AAI contended that no service is rendered 
by AAI to the petitioners, there cannot be any 
question of franchisee agreement in a case where 
a government or government entity permits the 
private entity to perform any state/statutory 
functions which are obligations of state/its entities. 
AAI further submitted that concept of ‘franchisee’ 
has no applicability in cases of revenue sharing and 
grant of license by state wherein, the State permits 
a private party to do an activity for profit, and the 
private party would not have any right to do but for 
such a grant by the State. 

On the other hand, Revenue contended that, 
as the term ‘representational right’ is not defined 
under Service Tax Law, in common parlance, it is 
understood as right to represent which essentially 
means a conferment of rights by the Franchisor  
to the Franchisee to do the acts, which are solely 
identified with it. It further argued that OMDA 
has various elements of a franchise agreement, 
wherein, even though the responsibility of 
operating, maintaining and developing the airport 
has been given to the petitioners, strict standards 
have been prescribed for performance and an 
element of control has been retained by the AAI i.e. 
the Franchisor. Revenue also submitted that AAI  
being statutory body, is created and entrusted 
with unique function of administration and  
management of airports and civil enclaves in 
India, hence, even without petitioners using 
any trademark, service mark or logo of AAI,  
function of airport operations remain identifiable 
with AAI. 

The moot question before the Hon’ble Delhi 
High Court in present writ petition was to decide 

as to whether OMDA constitutes franchisee and 
if so, whether any service is provided by AAI to 
petitioners? 

On perusal of OMDA agreement, the Hon’ble 
Court observed that OMDA between the 
petitioners and AAI is a joint venture agreement 
so as to ensure effective functioning of smooth 
operations of functions entrusted with AAI. It held 
that merely because, by an agreement, a right is 
conferred on a party to sell or manufacture goods or 
provide services or undertake a process, would not  
ipso facto bring the agreement within the ambit of 
a franchise. What is also required is to establish 
that the right conferred is a "representational  
right", that when the Franchisee represents the 
franchisor, in terms of representational right,  
for all practical purposes, the franchisee loses its 
individual identity and would be known by the 
identity of the franchisor.

While deciding as to whether any service is 
provided by AAI to petitioners, it was noted that 
petitioners were fully entrusted with operation  
and management of airports, all the existing 
contracts between AAI and third parties were 
novated or transferred to petitioners, petitioners 
were required to operate and maintain airport 
independently, i.e. without any support from AAI, 
upon completion of transition phase. Further 
petitioners were under obligation to employ its 
senior management personnel so as to ensure 
that at the expiry of transition period, no senior 
official of AAI, remains at the airport. Also, though 
the petitioners were vested with right to appoint 
subcontractors to execute master plan developed 
by them for proposed development of airport, the 
OMDA prohibited petitioners to sub-contract 
overall operations, supervision and management of 
the airports. 

After going through various clauses of the 
agreement, the Hon’ble Court found that petitioners 
run their operations on their own account 
using their own processes, policies, methods, 
designs, techniques etc. and do not undertake 
any process identified with AAI, that AAI has 
completely divested its rights (other than reserved  
activities) to build, operate and maintain the  
airport. Once the functions of AAI have been 
completely divested by it and assigned to 
the Petitioners, there is no question of the  
petitioners representing AAI in performance  
of those functions and hence, there is no 
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representation right that has been assigned to the 
petitioners by AAI.

The High Court further held that the taxable 
service is not mere granting of a franchise but 
is where the franchisor provides service to a  
franchisee, therefore, for the transaction to be 
taxable, it is necessary that the service should 
be provided by the AAI to the Petitioners. HC 
noted that revenue had nowhere pointed out as to  
how and in what form service is being provided 
by AAI to the Petitioners, that perusal of clauses 
of OMDA clearly shows that AAI does not render 
any service to the petitioners, that the Annual 
Fees paid is not because of any service rendered 
by AAI to the Petitioner. AAI has entrusted the 
petitioners with some of its functions under 
Section 12 of the Airports Authority of India 
Act and no service is being rendered by the  
AAI to the petitioners in performance of those 
functions. 

Accordingly, in absence of any representation 
right, being granted by AAI to petitioners and 
provision of any service by AAI to petitioners, as 

alleged by Revenue, the Hon’ble High Court held 
that OMDA between petitioners and AAI would not 
constitute ‘franchisee agreement’ and resultantly, 
annual fees paid by petitioners to AAI would not 
be chargeable to service tax under the category of 
‘franchisee services’. 

LD/65/129
M/s Sumitomo Corporation India Pvt. Ltd. 

vs. 
Commissioner of Service Tax

10th February 2017
It is the person who requested for the said service 
and is liable to make payment for the same, who 
has to be treated as recipient of service and not 
the person affected by the performance of the 
service. 

The assessee was engaged in trading of goods 
in India and was also providing various services to 
M/s Sumitomo entities worldwide. The assessee 
provided various services to overseas entities for 
facilitation of importation of goods into India. 
These activities are mainly relating to transmitting 
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proposals, delivering contract sheets, delivering 
transportation documents, providing information 
to foreign entity regarding schedule of vessels, cargo 
readiness, loading/unloading and also dealing with 
communications receipt to these transactions. The 
assessee received commission for these services 
from overseas entities. Apart from these activities 
they also provided information on business 
potential of various sectors and industries in India, 
provided assistance while submitting bids for the 
projects in India and facilitated communication 
with customers with regard to schemes of foreign 
entity. The assessee submitted that these services  
qualify for export in terms of Export of Service  
Rules, 2005 and as per Board Circular dated 
24/02/2009 which clarified that services falling 
under Category III shall be considered to have  
been used outside India, if the benefit of service  
accrues to a recipient outside India. There was 
another issue relating to reversal of credit to be 
made by the assessee on credit of input services  
used in relation or attributable to trading 
activities. The assessee contended that, prior 
to 31.03.2011, there was no specific provision 
regarding quantification of amounts liable to 
be reversed in terms of Rule 6 (3A) of CENVAT 
Credit Rules. However, assessee did not dispute to  
quantification made by Adjudicating Authorities 
adopting the method as per newly introduced 
provision in Rule 6 w.e.f. 01.04.2011. The 
Revenue however, disputed the said basis of 
quantification in cross appeal and contended 
that, it should be done as per clarification issued 
by Board vide letter dated 29/04/2011 which  
restricts the utilisation of common CENVAT  
credit to 20% of the total duty liability. 

For the purpose of deciding applicability of 
Export of Service Rules, the Tribunal held that, 
the recipient of service are foreign entities and 
they are the consumers of these services provided 
by the assessee from India. The various persons in 
India to whom the goods were sold by the foreign  
entities or from whom various details and  
information were collected were not to be  
considered as recipient of service provided by the 
assessee. It therefore held that, it is the person  
who requested for the said service and is liable 
to make payment for the same, who has to be  
treated as recipient of service and not the person 
affected by the performance of the service. The 
destination has to be decided based on place of 
consumption not the place of performance of  
service in case of Category III, Business Auxiliary 

Service. The assessee were engaged in promoting 
market for foreign entities in India that will amount 
to export of service. 

As regards reversal of CENVAT credit, the 
Tribunal held that, the proposal submitted by 
the Revenue that, the assessee should not be  
allowed to utilise more than 20% of the total duty 
liability or the proposal in show cause notice that, 
the reversal of credit should be on the basis of 
proportion between value of traded goods and 
service income earned by the appellant/assessee are 
not supported by any legal provisions. Admittedly, 
the formula adopted by the Original Authority 
was not part of the provisions under CENVAT 
Credit Rules, 2004 during the material time. 
However, the Tribunal observed that, trading to be 
considered as “exempted service” is inserted by an  
explanation under Rule 2 (e) of CENVAT Credit 
Rules and the said insertion clearly states that  
it is for removal of doubts. Therefore, the Tribunal 
held that, in the absence of any other statutory 
formula to arrive at the quantum of CENVAT 
credit to be reversed on common input services, the 
methodology adopted by the Original Authority is 
fair and justified. 

LD/65/130 
Fertiplant Engg Company Pvt. Ltd. 

vs.
Commissioner of Central Excise 

Raigad 
18th January 2017

The Tribunal held that a magazine which gives 
information of particular industry would constitute 
a “book” and hence advertisement given in 
such magazine would be “sale of space for 
advertisement in print media” not liable to service 
tax. 

Appellant, manufacturer of machinery used 
for fertiliser industry, placed an advertisement in 
magazine ‘fertiliser focus’, published from the UK. 
The adjudication was completed on the ground that 
the appellant was liable to discharge service tax 
liability under reverse charge mechanism and the 
amounts paid by appellant for placing advertisement 
are liable to be taxed under the category of “sale of 
space or time for advertisement”. The appellant 
contended that it would constitute an “advertisement 
in print media” and hence specifically excluded 
from the taxable category. Both the Adjudicating 
Authority and First Appellate Authority proceeded 
on the ground that magazine in which appellant 
had placed advertisement would not get covered 
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under definition of “book” or “newspaper” so as 
to exclude it from taxable category and hence, 
confirmed service tax demand. Aggrieved by the 
same, appellant preferred present appeal. 

The Tribunal found that the magazine in which 
appellant placed advertisement, was specifically 
for the use of fertiliser industry and included 
various articles of importance to fertiliser industry 
world over. The Hon’ble Tribunal held that such a  
magazine would get covered under the definition 
of “book” as given in Section 1(i) of Press and 
Registration of Books Act, 1867, which only 
excludes business directories, yellow pages and print 
catalogues meant for commercial purposes. Hence, 
the said magazine was not held as business directory 
or ‘printed catalogue for commercial purpose’ by the 
Tribunal. 

The Tribunal accordingly held that the appellant 
placing advertisement in such magazine amounts  
to placing advertisement in print media; which  
is not liable to service tax and order confirming 
demand of service tax from appellant under Reverse 
Charge Mechanism under the category of “sale 
of space or time for advertisement” was set aside 
impugned. 

LD/65/131 
Commissioner of Service Tax, Mumbai-I 

vs.
Allied Aviation Ltd. 

The term ‘gross amounts charged’ as envisaged  
in Section 67 of the Finance Act, 1994 does not  
include the amounts which are paid to service 
provider for making further payments to other 
persons on behalf of service receiver. When the 
amount paid is a consequence of contractual 
terms which does not admit to additional payment 
of tax on the contracted amount, the amount 
paid should be considered as including the tax 
component and ‘cum-tax’ benefit shall not be 
denied.

In addition to consideration payable by  
Airlines to assessee, the assessee received further 
amounts from airlines/carriers towards discharge 
of commission to IATA agents. Of the same, certain 
amounts were not discharged by the assessee to 
IATA agents and retained with it. The Department 
demanded service tax on such retained amounts 
under the category of “business auxiliary services”. 
The assessee submitted that the carrier enters 
into a separate agreement with IATA agents for 
sale of cargo space and ticketing and in addition  
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to normal commission which is deducted by  
agents from fare of ticket, special incentive linked 
to productivity is paid to such IATA agents. As 
the verification was to be carried out, airline  
entrusted the assessee with the amounts pertaining 
to special incentives, as custodian for disbursement 
and the assessee was required to pay the  
same on the filing of claim by IATA agents. The 
non-claimed amounts, remaining in trust with 
respondent, were liable to be discharged on 
filing of claims in future by IATA agents. The 
Adjudicating Authority accepted this contention of 
respondent. Aggrieved by the same, Revenue filed  
present appeal on the ground that such 
amounts are includible in gross receipts paid to  
assessee by airlines in terms of Section 67 of Finance 
Act, 1994.

The Hon’ble Tribunal held that the contention of 
the Revenue is not tenable as the amounts received 
by respondent are in capacity of custodian and for 
transmitting to IATA agents in acknowledgement 
of achievement of targets by such agents. The 
expression ‘gross amount charged’ used in Section 
67 of the Finance Act, 1994 is not an isolated 
phrase but is to be read in conjunction with the  
expression ‘for such service provided’. The Tribunal 
held that, in the present case, it cannot be said that 
such amounts are received by the assessee as a  
consideration for services provided by the assessee 
to Airlines and in turn a portion of such incentive  
is paid by the assessee to IATA agents as a  
consideration for any services provided by such 
IATA agents to the assessee. As no service is 
rendered by IATA agents to the assessee, sums in 
question cannot form part of the expression ‘gross 
amount charged’ and consequently, there is no scope 
for taxing the amounts transferred to IATA agents 
as consideration of service which the assessee has 
rendered to the Airlines. 

As regards another issue arising out of  
appeal relating to the claim of valuation of  
taxable services as 'cum-tax', the Tribunal held 
that when the amount received is not evidenced 
as receipt for service, but is merely deemed  
so, it cannot be said that tax has been collected  
by such receipt. It further held that, when the  
amount paid by the airline is a consequence 
of contractual terms which does not admit to 
additional payment of tax on the contracted  
amount in accordance with principles of equity, the 
amount should be considered as inclusive of tax 
component.

Excise
LD/65/132

Godrej and Boyce Manufacturing Co. Ltd. 
vs.

Union of India & Ors.
23rd January 2017

Board clarification is binding on the Revenue
Once there are clarifications given for a circular to 
operate prospectively, then, how the authorities 
are answerable to the Board and bound by 
its instructions could have held otherwise has 
not been explained at all; Date on which earlier 
circular was in force, show cause notice could not 
have been issued nor demand raised

The assessee, Godrej & Boyce Manufacturing Co. 
Ltd., which is engaged in manufacture of hermetic 
motors, classified the parts of the hermetic motors 
under subheading 8501.00 after the introduction of 
Central Excise Tariff Act, 1985 from March 1968 
to March 1989 as per the Circular No.6/1986-
CX4 dated 25th September, 1986 and trade notice 
issued by the Collector of Bombay-I, Vadodara and 
New Delhi. However, the Revenue disputed that 
said parts of the hermetic motors are classifiable 
under subheading 8414.91 and demanded the duty 
short levied in this regard. Thereafter, the Revenue 
confirmed the demand through order. However, 
the Revenue issued Circular No.29/1989 on 13th 
December, 1989, directing to withdraw all earlier 
instructions and stating that, stators and rotors are 
classifiable under heading 84.14. Aggrieved, the 
assessee filed a writ petition challenging the order 
of the Revenue.

The High Court observed that the show cause issued 
by the Revenue ignored the clear instructions given in 
Circular dated 25th September, 1986. It was further 
observed that the Revenue through Circular dated 
13th December, 1989 proceeded to clear the doubt and 
clarified that although the classification is loaded in 
favour of heading No.85.03, after obtaining the opinion 
of the DGTD, the stators and rotors of hermetically 
sealed compressors are parts of compressors for 
use solely or principally with the compressors, are 
appropriately classifiable under heading 84.14.

The High Court accepted assessee’s reliance on 
the Supreme Court ruling in ‘Jayant Dalal Private 
Limited [1996 (88) ELT 638] and contended that 
impugned order was based on Circular dated 13th 
December, 1989 which was clearly prospective in 
nature and when the show cause notice was issued 
by Revenue, Circular dated 13th December, 1989 was 
not issued. 
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The High Court opined that the date on which earlier circular 
was in force, show cause notice could not have been issued nor 
could have the demand been raised. It was further opined that once 
there are clarifications given and to operate prospectively, then, 
how the authorities are answerable to the Board and bound by its 
instructions could have held otherwise has not been explained at 
all. Thus, the High Court quashed the show cause notice so issued.

LD/65/133
Commissioner of Central Excise

vs.
Bajaj Hindustan Ltd.

10th January 2017
'Capital Goods' definition under Credit Rules is 'exhaustive'
‘Capital goods' as defined under Rule 2(b) of CCR 2002 and 
Rule 2(a) of CCR 2004, in substance, are pari-materia with the 
capital goods' specified in erstwhile Rule 57Q of Central Excise 
Rules, 1994 and there is no substantial difference therein

The Assessee, M/s Bajaj Hindustan Ltd., had claimed that 
'Welding Electrode' is specified under Head 8311.00 of Central 
Excise Tariff and used in repair and maintenance of ‘Machines', 
therefore it would fall within the category of 'Capital Goods'. The 
claim was accepted by the Tribunal allowing assessee's appeal. 
However, Revenue disputed that, same would not fall under Central 
Excise Tariff Heading 8311 and that the assessee had wrongly availed 
the CENVAT credit on use of welding electrodes during the relevant 
period.

Aggrieved by the order of the Tribunal, Revenue filed an appeal 
before the High Court.

The assessee relied on erstwhile Rule 2(b)(iii) of CCR, 2002 
and Rule 2(a)(A)(iii) of CCR, 2004 to contend that, welding 
electrodes would come within term components so as to fall 
within the category of ‘capital goods’. The High Court observed 
that, definition of 'capital goods' under Rule 2(b) of Rules, 2002 
and Rule 2(a) of Rules, 2004 is exhaustive in the sense that it clearly 
specifies what 'capital goods' would mean. It was also observed that 
pollution control equipment', moulds and dies, jigs and fixtures, 
refractories and refractory material, tubes and pipes and fittings  
thereof and storage tank, all these things, if used in the factory of 
manufacturer of final products, or, for providing output service, 
would mean 'capital goods.' 

The High Court observed that, ‘capital goods' as defined under 
Rule2(b) of CCR 2002 and Rule 2(a) of CCR 2004, in substance, are 
pari-materia with the capital goods specified in erstwhile Rule 57Q 
of Central Excise Rules, 1994 and there is no substantial difference 
therein. The High Court further observed that, a similar argument in 
the context of erstwhile Rule 57Q of CENVAT Credit Rules, 1944, as 
it stood in 1999, had already been considered by High Court recently 
in case of M/s Upper Ganges Sugar & Industries Ltd. vs. Commissioner 
Customs & Central Excise Central Excise Appeal No. 135 of 2005.

Thus, relying upon the above decision, the High Court ruled in 
favour of the Revenue. 
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