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Income Tax
LD/65/86

Susham Singla
vs.

Commissioner of Income Tax,  
Patiala

23rd December, 2016
Annual Value of Properties
Annual value of the properties like the ones in the 
case in hand which are more than one, owned 
by the assessee and which admittedly remained 
vacant throughout the previous year would not be 
assessed u/s 23(1)(c) but u/s 23(1)(a)

During the subject year, a search was conducted 
upon J Jeweller Group and assessee being related 
to that Group, was also subjected to such search, 
on the basis of which, a notice was issued to him 
as to why deemed income by determining annual 
value of properties, of which he was found to be the  
owner, may not be added to his income. Assessing 
Officer found assessee to be the owner of the 
properties. 

In the course of the proceedings which ensued, 
the property at Patiala was treated as self-occupied 
but since the appellant-assessee was found to 
own more than one property and in his return, 
had not shown any deemed income from them, 
notional rent was determined and after providing 
the statutory deductions, added to the appellant-
assessee's income. Such addition at the hands of the 
Assessing Officer was challenged by the appellant-
assessee by preferring seven appeals before the 
Commissioner of Income Tax (Appeals), which, by 
a common order, were dismissed giving a cause to 
the appellant-assessee to appeal to the Tribunal, 
which also met the same fate as his appeals before 
the Commissioner. 

Aggrieved by the order of the Tribunal, assessee 
preferred an appeal before the Punjab and Haryana 
HC.

The HC observed that as per Section 23(1)(a), 
the annual value of any property shall be deemed 
to be the sum for which the property might  
reasonably be expected to let from year to year. 
1 Contributed by CA. Sahil Garud, Indirect Taxes Committee, CA. Mandar Telang and ICAI's Editorial Board Secretariat.
Readers are invited to send their comments on the selection of cases and their utility at eboard@icai.in. For full judgment, write to eboard@icai.in 

Legal Decisions1 Section 23(1)(b) provides that where any property 
or any part of such property is let and the actual 
rent received or receivable by the owner in  
respect thereof is in excess of the sum, which 
the property might reasonably be expected to let 
from year to year, then the annual value of such  
property would be the actual amount so received 
or receivable. It was further observed that  
Section 23(1)(c) is to the effect that where any 
property or part of such property is let but  
remained vacant during the whole or any part of 
the previous year and owing to such vacancy, the 
actual rent received or receivable is less than the 
sum, which such property might reasonably be 
expected to yield on being let out, then the amount 
so received or receivable would be the annual value 
of the property in question.

The HC held that a harmonious reading of 
Sections 23(4)(a), 23(2) and 23(1) indicates that in 
case the assessee owns more than one house, then 
the annual value of one of such houses, which is in 
his occupation as his own residence or which was 
not occupied by him for the reason that on account 
of his employment, business or profession, he had 
to reside at other places in a building not owned  
by him, is to be taken as 'Nil'. For the other houses 
that the assessee may own which are under his 
occupation or could not be occupied by him for the 
reason that on account of his employment, business 
or profession he had to reside at other places in a 
building not owned by him, their annual value is 
to be determined under Section 23(4) read with 
Section 23(1).

Section 23(1) has three sub sections which have 
been set out earlier. Section 23(1)(b) and (c) would 
apply only to those properties which were actually 
let out and for which rent was actually received or 
receivable by the assessee. These provisions deal 
with the concept of real income and not notional 
income.

Thus, the HC ruled in favour of the Revenue 
and held that the annual value of the properties 
like the ones in the case in hand which are  
more than one, owned by the assessee and which 
admittedly remained vacant throughout the 
previous year would not be assessed u/s 23(1)(c) but 
u/s 23(1)(a). 

DIRECT 
TAXES
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LD/65/87
Commissioner of Income Tax

vs.
Yokogawa India Ltd
16th December, 2016

10A unit, Amendment vide Finance Act, 2000
After amendment vide FAs, 2000 & 2003 the 
colour of Section 10A changed from exemption to 
provision of deduction–this deduction is available 
while computing gross total income of the eligible 
undertaking under Chapter IV and not at stage of 
computation of total income under Chapter VI

The true and correct meaning and effect of the 
provisions of Section 10A of the Income-tax Act, 
1961 (hereinafter referred to as "the Act") is the 
principal issue arising for determination of the 
Court. At the outset, it must be made clear that the 
decision of this Court with regard to the provisions 
of Section 10A of the Act would equally be applicable 
to cases governed by the provisions of Section 10B 
in view of the said later provision being parimateria 
with Section 10A of the Act though governing a 
different situation.

The Revenue contended that by virtue of the 
amendment made by Finance Act, 2000, deductions 
u/s. 10A were required to be made and allowed at the 
stage of computation of total income under Chapter 
VI of the Act notwithstanding the absence of any 
specific provision in Chapter VI to the said effect. The 
Revenue further contended that in view of the clear 
language of Section 10A, as brought about by the 
amendment, a parallel or consequential amendment 
in Chapter VI of the Act was wholly unnecessary.

The HC observed that the retention of Section 
10A in Chapter III of the Act after the amendment 
made by the Finance Act, 2000 would be merely 
suggestive and not determinative of what is provided 
by the Section as amended, in contrast to what was 
provided by the unamended Section. It was further 
observed that the true and correct purport and effect 
of the amended Section will have to be construed 
from the language used and not merely from the 
fact that it has been retained in Chapter III. The 
introduction of the word 'deduction’ in Section 10A 
by the amendment, in the absence of any contrary 
material, and in view of the scope of the deductions 
contemplated by Section 10A as already discussed, 
it has to be understood that the Section embodies a 
clear enunciation of the legislative decision to alter 
its nature from one providing for exemption to one 
providing for deductions.

The HC held that the difference between the 
two expressions 'exemption’ and 'deduction’, though 
broadly may appear to be the same i.e. immunity 
from taxation, the practical effect of it in the light 
of the specific provisions contained in different 
parts of the Act would be wholly different. It was 
further held that from a reading of the relevant 
provisions of Section 10A it is more than clear to us 
that the deductions contemplated therein is qua the 
eligible undertaking of an assessee standing on its 
own and without reference to the other eligible or 
non-eligible units or undertakings of the assessee. 
The HC referred contemporaneous Circular No. 
794 dated 9.8.2000 which states in paragraph 15.6 
that "The export turnover and the total turnover 
for the purposes of Sections 10A and 10B shall be of 
the undertaking located in specified zones or 100% 
Export Oriented Undertakings, as the case may be, 
and this shall not have any material relationship 
with the other business of the assessee outside these 
zones or units for the purposes of this provision"

Thus, the HC held that though Section 10A, as 
amended, is a provision for deduction, the stage of 
deduction would be while computing the gross total 
income of the eligible undertaking under Chapter IV 
of the Act and not at the stage of computation of the 
total income under Chapter VI. All the appeals shall 
stand disposed of accordingly.

LD/65/88
Pr. Commissioner of Income Tax

vs.
U. K. Paints India Pvt. Ltd.

6th December, 2016
Section 14A-Exempt income 
Provisions of Section 14A cannot be invoked by 
the AO by rejecting the suo-moto disallowances 
made by assessee, without assigning any 
reasons-Principle of disallowance is stated in 
Section 14A(1) and Section 14A(2) prescribes the 
mode or methodology for the disallowance and 
the steps for its calculation. Unlike the other part 
of the statute which decree or enjoin the actual 
methodology and are substantive, Parliament 
deemed it appropriate to leave it to the rule 
making authority to prescribe the methodology, 
i.e. computation

The assessee's filed return reporting exempt 
income. AO framed assessment after making 
disallowance u/s 14A and he did not accept the 
disallowance made by the assessee. The AO’s order 
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was rectified u/s 154 wherein AO merely clarified 
that the amount of R7.5 lakh offered was not ‘taken 
into consideration’ at the time of passing the order 
u/s 143(3). The AO, therefore, reduced that amount 
from the figure of the determined disallowance. 
CIT(A) was of the opinion that the rejection of  
R7.5 lakh was valid and restored the matter for fresh 
computation to the AO. ITAT held that the AO can 
proceed to make an independent determination of 
the disallowance under Rule 8D read with Section 
14(2) after recording his satisfaction about the 
amount and the reasons thereof offered by the 
assessee voluntarily u/s 14A.

The HC considered the reasons for disallowance, 
the method of computation adopted by AO and the 
various submissions made by Revenue. The HC also 
went through the order of the ITAT in appellant's 
own case, vide ITA Nos.2686/De1/2005 & 2006/
Del/2006 for Assessment Years 2001-02, 2002-03 
& 2003-04, where the ITAT had observed “there is 
no iota of doubt to the effect that intention behind 
using the expression "in relation to" in Section 14A is 
to encompass not only the direct but also the indirect 

expenditure which has any relation to the exempt 
income.”

The HC held that Rule 8D was inserted in IT Rules 
w.e.f. 24.03.2008 for the purpose of determining the 
amount of expenditure in relation to income not 
includable in total income, as envisaged in Section 
14A and the AO ought to have adopted the method 
of calculation as prescribed in Rule 8D, rather than 
making his own estimates, since he passed the order 
on 30.12.2008, when Rule 8D was very much in 
existence. It was further held that the insertion of Rule 
8D bring procedural in nature, takes the retrospective 
effect and the assessment which are pending at any 
stage before the AO, CIT(A) or Tribunal of HCs 
would be governed by the mandate of Rule 8D as sub-
section (2) & (3) of Section 14A of the IT Act r.w.r. 8D 
procedural in nature and hence retrospective.

The HC observed that the principle of 
disallowance is stated in Section 14A(1) and Section 
14A(2) prescribes the mode or methodology for 
the disallowance and the steps for its calculation. 
Unlike the other part of the statute which decree or 
enjoin the actual methodology and are substantive, 
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Parliament deemed it appropriate to leave it to the 
rule making authority to prescribe the methodology, 
i.e. computation. For instance, what are taxable and 
in what proportion and the principles applicable are 
embedded in the statute in certain provisions, such 
as Sections 28 to 43 and Sections 80A to 80HHC 
when it comes to deductions. Instead of adopting 
that mode, the Parliament thought it appropriate to 
leave the mode to the rule making authority.

The HC held that the opinion of the assessing 
officer in the latter part [of Section 14A(2)] is to be 
based upon an appraisal of objective material relating 
to the assessee's voluntary disallowance of amounts 
and in addition if in the course of assessment, AO 
enquires from the assessee about the amounts spent, 
which are to be disallowed, and the assessee in fact 
discloses a larger amount (than the one given in the 
return), it is still incumbent upon the AO to enquire 
into such larger amounts and determine whether 
it has nexus with expenditure relatable to exempt 
income to attract Section 14A(1). 

Thus, the HC held that there was no infirmity in 
the reasoning and conclusions of the ITAT and the 
appeal was accordingly dismissed.

LD/65/89
Maharao Bhim Singh of Kota

vs.
Commissioner of Income Tax

5th December, 2016
Rent from former Ruler's palace is eligible for 
exemption under Section 10(19A)-Provisions of 
Wealth Tax Act cannot be used to interpret the 
provisions of the Income Tax Act, when Wealth 
Tax Act dealing with the same subject uses 
different language-if two Statutes dealing with 
the same subject use different language then it 
is not permissible to apply the language of one  
Statute to other while interpreting such Statutes. 
Similarly, once the assessee is able to fulfill the 
conditions specified in section for claiming 
exemption under the Act then provisions dealing 
with grant of exemption should be construed 
liberally because the exemptions are for the 
benefit of the assessee.

The assessee was the Ruler of the princely State 
of Kota, owned extensive properties which included 
his two residential palaces known as "Umed Bhawan 
Palace" and "City Palace". The assessee used Umed 
Bhawan Palace for his residence. Under Section 60A 
of the Indian Income-tax Act, 1922, the Central 

Government issued an order called "The Part B States 
(Taxation Concessions) Order, 1950". It was issued 
essentially to grant exemptions and reductions in 
rate of tax on specified kinds of income earned by the 
persons (Ruler and his family members). As per the 
order, the bona fide annual value of the residential 
palace of the Ruler of a State situated within the 
State and declared by the Central Government as his 
inalienable ancestral property was exempted from 
payment of Income-tax. In 1976, the Ministry of 
Defence requisitioned portion of the Umed Bhawan 
Palace for their own use and paid income to the 
assessee. The question was whether the assessee is 
entitled to get full benefit of the exemption granted 
to him u/s 10 (19A) of the Income-tax Act 1961 (I.T. 
Act) from payment of income-tax or it is confined 
only to that portion of palace which is in his actual 
occupation as residence and the rest which is in 
occupation of the tenant would be subjected to 
payment of tax.

The CIT (A) ruled in assessee's favour and held 
that since the assessee was in occupation of part of 
his official residence during the assessment year in 
question, he was entitled to claim full benefit of the 
exemption for his official residence as provided u/s 
10 (19A) of the I.T. Act notwithstanding the fact that 
portion of the residence is let out to the Defence 
Ministry. The Tribunal dismissed the Revenue's 
appeal. The Full Bench of the HC decided the issue 
against the assessee. Aggrieved, the assessee filed a 
civil appeal before SC.

The Supreme Court noted that to claim exemption 
u/s Sec 10(19A) successfully, the assessee shall be 
required to fulfil these three requirements:
a) he owns the palace as his ancestral property
b) such palace is in his occupation as his  

residence
c) the palace is declared exempt under Para 15.

The Supreme Court relied on in the case of CIT 
vs. Bharatchandra Banjdeo (1985) 154 ITR 236 
(MP), where the M.P. HC held that Section 5(iii) of 
the Wealth Tax Act shall not be considered while 
construing Section 10(19A) and on Mohd Ali Khan 
vs. CIT (1983) 140 ITR 948 (Delhi), where it was held 
that even if the Ruler had let out the portion of his 
residential palace, yet he would continue to enjoy 
the exemption in respect of entire palace because it 
is not possible to split the exemption in two parts, 
i.e., the one in his occupation and the other in 
possession of the tenant.
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The Supreme Court further relied on Rajasthan 
HC ruling in H.H. Maharao Bhim Singhji ruling 
and noted that for Section 10(19A) the legislature 
has used the expression "palace” for considering the 
grant of exemption to the Ruler whereas on the same 
subject, the legislature has used different expression 
namely "any one building" in Section 5 (iii) of the 
Wealth Tax Act.

The Supreme Court held that it’s a rule of 
interpretation that if two statutes dealing with the 
same subject use different language then it is not 
permissible to apply the language of one Statute to 
the other. It was also held that once assessee fulfills 
conditions to claim exemption, the provisions should 
be construed liberally because the exemptions are 
for the benefit of the assessee. SC held that “It was 
a settled rule of interpretation that if two statutes 
dealing with same subject use different language 
then it was not permissible to apply the language of 
one statute to other while interpreting such statutes. 
Once the assessee was able to fulfil the conditions 
specified in section for claiming exemption under the 
act then provisions dealing with grant of exemption 
should be construed liberally because the exemptions 
are for benefit of assessee.”

Thus, the Supreme Court allowed the appeal and 
ruled in favour of the assessee.

LD/65/90
The Tribune Trust 

vs.
Commissioner of Income Tax

2nd December, 2016
Income tax

The legislature by its amendment in 2009 to Sec. 
2(15) accepted the interpretation of the SC about 
Sec. 2(15) as it originally stood and retained the 
effect of the section in that regard; The ratio of 
the SC judgment in Surat Art Silk’s case (supra), 
therefore, remains the same

Appellant is a trust and filed its return on 
23.09.2009 declaring a loss of R38.75 Crore after 
claiming an exemption of about 198 Crore u/s 
10(23C)(iv). The appellant was exempted from tax 
on the basis of assessment under Section 11 from 
the years 1979-80 to 1983-84. With effect from 
01.04.1984, the appellant was exempted by the 
CBDT under Section 10(23C)(iv). The exemption 
was renewed from time to time, the last of which 
was granted on 28.02.2007, applicable from the 
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Assessment Year 2007-08 onwards. The appellant 
accordingly has been claiming exemption from 
paying income-tax.

The AO construed Section 2(15) as it stood at 
the relevant time. He observed that under Section 
2(15), if any Trust advances any other object of 
general public utility which involves carrying on of 
any activities in the nature of trade, commerce or 
business, etc. for which any consideration is charged, 
irrespective of that application, such object cannot 
be termed as a charitable object. 

HC analysed the provisions of Section 2(15) as 
was amended from time to time since the nature of 
amendment had a bearing upon the interpretation 
of the section as it stood at the relevant time. [Sec. 
4(3) was the corresponding section of Income-tax 
Act 1922, to Section 2 (15) of Income-tax Act 1961]. 
HC relied upon assessee’s ruling by Privy Council 
passed in 1939 [Trustees of the Tribune Press Lahore 
vs. Commissioner of Income Tax, Punjab, Lahore, 
(1939) 7 ITR 415] to note that activities carried on 
by assessee could be said to be advancement of an 
object of general public utility. 

For interpretation of Sec. 2(15), HC referred to 
SC ruling in Additional Commissioner of Income 
Tax, Gujarat, Ahmedabad vs. Surat Art Silk Cloth 
Manufacturers’ Association where the SC had noted 
the concluding words “not involving the carrying on 
of any activity for profit” go with the “object of general 
public utility” and not with the “advancement”. HC 
noted that Privy Council, however, held it to be a 
charitable purpose obviously because the words “not 
involving the carrying on of any activity for profit” 
were absent in Section 4(3) of the 1922 Act which 
fell for its consideration. 

HC held that as per the terms of the judgment of 
the Supreme Court in Surat Art Silk’s case (supra), 
the activities of the appellants could not be held to be 
a charitable purpose within the meaning of Section 
2(15) even as it stood between 1961 and 1984. HC 
noted that the legislature amended Section 2(15) 
in 1984 by excluding the concluding exclusionary 
words “not involving the carrying on of any activity 
for profit”. The Section between 1984 to 2009 read 
as follows:-
“(15) “charitable purpose” includes relief of the poor, 
education, medical relief, and the advancement of 
any other object of general public utility”. 

Thus, between 1984 to 2009, the definition of 
charitable purpose in Section 2(15) was identical 
to the concluding words of Section 4(3) of the 1922 

Act. During this period, therefore, the appellant 
would have had the benefit of the judgment of the 
Privy Council in its own case.

The question in this appeal which pertained 
to the AY 2009-10 is the effect of the amendment 
to Section 2(15) introduced on 19.12.2008 which 
came into force with effect from the financial year 
01.04.2009. HC observed that it was necessary to 
compare Section 2(15) as it stood under the 1961 
Act and as interpreted by the Supreme Court 
in Surat Art Silk’s case, on the one hand and  
Section 2(15) as it was amended with effect from 
01.04.2009 on the other. SC held that the concluding 
ten crucial words “not involving the carrying on of 
any activity for profit” go with the words “object 
of public utility” and not with “advancement”. 
In our view, the proviso introduced by the 2009  
amendment does not change this position. The 
opening words of the proviso “Provided that the 
advancement of any other object of general public 
utility” were also a part of section 2(15) as it originally 
stood. The words that follow in the proviso “shall not 
be a charitable purpose, if it involves the carrying 
of any activity in the nature of trade, commerce or 
business……etc.” replaced the words in the original 
Section 2(15) “not involving the carrying on of any 
activity for profit”. 

On a parity of the reasoning in Surat Art Silk 
case, the words in the proviso that follow the opening 
words “Provided that the advancement of any  
other object of general public utility” equally apply 
to the “object of general public utility” and not to 
the word “advancement”. The plain language of the 
proviso does not convey an intention to the contrary. 
In fact, the legislature could have continued the 
opening part of the amended Section 2(15) with 
the words “not involving” instead of the words “ 
provided that the advancement of any other object 
of general public utility shall not be a charitable 
purpose if it involves” in the proviso. Either way 
the amendment would have been the same. In that 
event there could have been no doubt whatsoever  
that the legislature did not seek to set at naught 
the effect of the judgment of the Supreme Court 
in this regard in Surat Art Silk’s case (supra). The 
introduction of the proviso does not indicate such 
an intention either.

If the legislature intended the latter part of the 
proviso to apply to the word “advancement” as 
well and not merely to the words “object of general 
public utility”, it would have worded the amendment 
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entirely in a different manner. The proviso would have 
expressly been made applicable to the advancement 
as well as to the object of general public utility. That 
the legislature did not do so is an indication that it 
accepted the interpretation of the Supreme Court 
of Section 2(15) as it originally stood and retained 
the effect of the section in that regard in the 2009 
amendment. The ratio of the judgment in Surat Art 
Silk’s case (supra), in this regard, therefore, remains 
the same.

HC noted that the amendment also indicates  
that the legislature accepted the observations  
in Surat Art Silk’s case (supra), to the effect that the 
purpose of enacting Section 2(15) in 1961 was to 
overcome the decision of the Privy Council in the 
Tribune’s case. While the legislature in the 1984 
amendment which continued upto the year 2009 
altered this position by deleting the words “not 
involving the carrying on of any activity for profit”, 
it reintroduced an exclusionary clause albeit in 
different and wider terms in the 2009 amendment. 
The exclusionary clause related to the object of 
general public utility and not the advancement 
thereof.

Section 2(15) defines charitable purpose. As 
in the case of any other definition, it is to assist the 
construction of the main provisions in which the 
terms defined are used. The main provisions such 
as Sections 11, 12 and 13 use the words “charitable 
purpose” in the context of granting the assessee’s 
the relief against taxation partly or fully often 
subject to certain conditions. If a trade or business 
or commercial activity does not result in profit, 
it would not be necessary to deal with the same  
in the Income-tax Act. The relief from taxation 
partly or fully predicates taxability and taxability 
predicates income and income predicates profit. 
This is the normal sense of these terms. There 
is nothing in the Act which persuades us that  
the words are used in Section 2(15) with a different 
intention. There is nothing in the Act and in particular 
Section 2(15) thereof that indicate that the legislature 
contemplated a trade or a business or a commercial 
activity other than for profit. It is obviously for this 
reason that the legislature did not add to the words 
“trade, commerce or business” (used twice in the 
proviso) the words “carried on for profit”.
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LD/65/91
Aravali Infrapower Ltd.

vs.
Deputy Commissioner of Income Tax 

1st December, 2016
Section 147: Income escaping assessment
Section 148: Issue of notice where income 
has escaped assessment 
Reassessment proceedings u/s 147/148 upheld, 
on account of assessee’s failure to substantiate 
genuineness of transactions relating to receipt 
of share capital; “Primary materials” required to 
be submitted by the assessee were not merely 
PAN or other registration identities of the share 
applicants and it also extended to Bank details of 
applicants and their creditworthiness

A notice u/s 148 was issued on account of 
assessee’s failure to substantiate genuineness of 
transactions relating to receipt of share capital. The 
assessee was aggrieved by this notice issued by the 
Assessing Officer (AO) and therefore filed a writ 
petition before the Delhi HC. The assessee submitted 
that reassessment notice just proposed to ‘look-in’ to 
the original assessment. 

From the reassessment notice, HC observed that 
the information was received by the revenue with 
respect to bogus entries made, resulting in a survey 
and impounding of certain documents. On this 
basis, certain inferences were sought to be drawn 
which amounted to tangible material. HC observed 
that the question was whether scrutiny by the AO 
at the time the original assessment was completed 
into the self-same matters precluded it from seeking 
recourse to Sections 147/148.

HC observed that the requirement in such 
cases, whether the AO is prima facie not satisfied 
about the genuineness of the transaction (Section 
68), is not merely to establish the genuineness 
of the identity but also genuineness of the  
transaction itself and the creditworthiness of the 
investor. HC remarked that the ‘primary materials’ 
required to be submitted by the assessee were 
not merely PAN numbers or other registration  
identities of the share applicants, but they also 
extended to details vis-à-vis other documents  
such as bank accounts etc., of the share applicants–
that the assessee was in possession of. HC observed 
that there was not a complete disclosure by the 
assessee.

HC further observed that ITR form disclosing 
returns raised more questions than satisfy the 

queries. HC observed that the ITRs reflected a very 
paltry income returned by the share applicants while 
claiming that they have invested amounts ranging 
over R8 crore.

Thus, the Delhi HC upheld the issuance of notice 
u/s 148 and dismissed the writ. 

LD/65/92
Magdum Dundappa Lokappa

vs.
Income Tax Officer
27th October, 2016

HC of Karnataka rejected the petition filed 
against the prosecution initiated by the Income 
Tax Department under Section 276(C)(2) of the 
Income Tax Act, 1961. 

The assessee, Magdum Dundappa Lokappa, 
had filed his income tax return by seeking help of 
his Chartered Accountant. The tax liable to be 
paid was R1,465/- on taxable income amounting to 
R1,23,330/-. The return was filed by paying tax of 
R465/- only. However, challan was tampered with so 
as to appear that tax liable was duly paid. The same 
came into light only after inquiry carried out by the 
department.

The Income tax department filed complaint 
u/s 200 of the Code of Criminal Procedure for 
offences under Sections 276(C)(2) and 277 of the  
Income-tax Act. A petition was filed against the 
proceedings stating that as the amount of tax  
evaded was less than R25,000/- it is covered by  
the circular and hence no prosecution can be 
initiated.

W.r.t. assessee’s reliance of the circular, HC 
remarked that whether the amount involved is less 
than R25,000/- is irrelevant. The allegation is that 
the document has been tampered by showing that 
assessee has paid the tax correctly and Section 277 
deals with making a false declaration. Further the 
allegation has been admitted. HC observed that 
since the allegation is with regard to filing of a false 
declaration, therefore, the provisions of law stand 
applicable and circular prescribing a monetary limit 
therefore would not be applicable to the case on 
hand. HC noted that it is not a case of evading the 
tax and it is a case of furnishing of false declaration 
while submitting the return, and that the circular 
would be applicable in case of evasion of tax, and 
not in this case.

HC thus rejected assessee’s petition. 
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Transfer Pricing
LD/65/93

Honda Motorcycle and Scooters India P. Ltd.
vs.

Asst. Commissioner of Income Tax
23rd December, 2016

Adjustment in profit margin of comparables 
allowed by HC, for a strike like situation which 
had taken place in the assessee company during 
AY 2006-07; Referring to Rules 10B(1)(e)(ii) and 
(iii), opines that ITAT had rightly observed that 
adjustment on account of strike must be made in 
profit margin of comparables.

The instant case relates to HC’s decision in 
respect of the question relating to adjustment of 
abnormal operating expenses on account of a strike 
in the assessee company. The assessee submitted 
that the strike adversely affected the production/
sales of the assessee but the fixed costs continued to 
be the same. Therefore, abnormal fixed cost incurred 
during the strike was sought to be excluded from the 
operating costs for computing profit margin. 

The TPO noted the sales during relevant year 
were R1,952 crore as against sales of R1,697 crore 

in the immediate preceding year, and so concluded  
that there was no effect of the strike on the 
manufacturing turnover of the assessee since in 
the relevant year, the sales had increased by R255 
crore. TPO further observed that as per the risk 
profile submitted by the assessee, it was the assessee,  
which was to bear the risk of manpower and 
according to him, the loss, if any, from the strike, was 
one such risk. Further, DRP also rejected assessee’s 
claim.

ITAT also ruled in favor of Revenue holding 
that there was no occasion to reduce the operating  
costs from the total operating costs for the strike 
period. The ITAT further found that the assessee 
had not demonstrated that the operating expenses 
during the months preceding and succeeding the 
strike period were at any higher level and that as 
per the production chart submitted by the assessee, 
there was production even during the strike period. 
The average production during the 3 months of 
strike was quite close to the normal production in 
December.

HC analysed Rule 10B(1)(e)(ii) and (iii) 
and observed that the net profit margin of the  
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comparable company is required to be adjusted to 
bring the international transaction by the assessee 
and that of the comparable company at the 
same pedestal. HC opined that ITAT had rightly  
observed that the adjustments in the net operating 
profit margin on account of any strike etc. were to 
be made in the profit margin of the comparable 
company.

However, HC held that ITAT erred in rejecting 
assessee’s claim on the ground that assessee had 
failed to bring on record any material to show that 
the profit of the comparable companies had been 
hit by a strike. HC held, “The profit margin of the 
comparable company was required to be adjusted 
after taking into account a strike like situation as had 
taken place in the assessee company”.

Since HC had already remitted another question 
regarding rejection of the Comparable Uncontrolled 
Price (CUP) method to the TPO vide its order dated 
26.08.2016 for fresh assessment, HC also directed 
TPO to also consider this second question while 
deciding the first question, and to decide on making 
appropriate adjustments in the profit margin of the 
comparable company after taking into account a 
strike like situation in the comparable company as 
had taken place in the assessee company.

LD/65/94
Prin. Commissioner of Income Tax

vs.
Seagram Manufacturing P. Ltd. 

9th December, 2016
Expenses incurred for promoting brand of 
assessee’s foreign parent company is allowable

Assessee claimed sales and marketing 
expenses, event management, business promotion, 
merchandising, printing of mailers, market 
research etc. as brand expenses while the Seagram 
brand was owned by its parent company-Seagram 
Netherlands Antilles NV. Assessee submitted that 
the expenditure on brands did not provide enduring 
benefit to the company and thus was allowable 
as revenue expenditure. However, AO held that 
the expenditure incurred by the assessee for  
increasing the brand popularity of the parent 
company was not its business expenditure and was 
thus inadmissible. 

Assessee incurred expenses pursuant to an 
arrangement with the brand proprietor as per 
which specified brands were made available to the  
assessee. HC clarified that no doubt that the 

profits reported were put through the recourse of 
transfer pricing exercise for the purpose of ALP 
determination, yet the fact remained that the 
overseas owner did not set up any other licensee as 
a rival atleast in the area where assessee operated.

HC further referred to Section 48 of the Trade 
Mark Act and held that “as long as the arrangement 
existed, the assessee, who was a licensee of the 
products, was entitled to claim them as business 
expenditure though in the ultimate analysis they 
might have enhanced the brand of the overseas 
owner.” HC held that “No doubt, if the arrangements 
were terminated, the brand presence of the  
overseas owner of the articles/IPR would have 
subsisted. But that would nevertheless subsist in any 
event on the theory of trans-national reputation of the 
IPR owner.” HC thus held that disallowing a certain 
proportion on an entirely artificial and notional 
basis from the expense otherwise deductible, was 
unjustified.

Further, the assessee had availed of external 
commercial loans from its parent company, the 
repayment of which was to commence six years 
from the date when the loan was availed. During 
assessment assessee claimed loss on account of 
foreign exchange fluctuation. However, AO held  
that the loss claimed in respect of the liability 
which has not arisen during the previous year was 
disallowable. 

Before the HC, the Revenue relied on SC ruling 
in Elecon Engineering [2010 (4) SCC 482] to submit 
that if the borrowing is for a particular purpose,  
the gain has to follow that purpose and thus  
should be treated as falling in revenue or capital 
stream as the case may be having regard to such 
purpose. 

HC referred to ruling in Woodward Governor  
India P. Ltd [2009 13 SCC 1] and also referred 
to provisions of Section 43A which provide for 
adjustment in the actual cost of assets pursuant to 
change in the foreign currency exchange rates. HC 
concluded that “the amount by which the liability 
aforesaid is so increased or reduced during the  
previous year shall be added to, or, as the case  
may be, deducted from, the actual cost of the asset.” 
HC noticed that there was no finding by the AO that 
asset’s cost was reduced or increased, on account 
of foreign exchange fluctuation and thus allowed 
deduction.

HC thus ruled in the assessee’s favour.
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Service Tax
LD/65/95

N. Bala Baskar
vs.

Union of India
12th December, 2016

Service tax levy on 'construction 
service' under JDA 
SLP of assessee against levy of service tax on 
construction service under Joint Development 
Agreement dismissed. After construction, parties 
may exchange constructed area for undivided 
share of land, but in whatever manner worded, 
agreement is for construction of super built-up 
area and what developer has done is actually 
service of construction; JDA gives rise to a 
bouquet of rights to developer, one of which is 
to put up a construction and sell it to third parties 
alongwith undivided share of land, and those 
parties certainly avail services of developer as 
service provider

Special Leave Petition (SLP) was filed before 
SC challenging order of Madras HC which 

dismissed landowner’s petition against levy of 
service tax on construction service under Joint 
Development Agreement. The Madras HC stated 
that if the contention that the person to whom the 
burden of tax is ultimately passed on is entitled to 
challenge the levy, was accepted, it would lead to  
disastrous consequences and any increase in incidence 
of sales tax affects all consumers of all products. 
Therefore, any person would be entitled to come and 
challenge the increase in the levy on the ground that 
the manufacturer or dealer will eventually pass on the 
burden only to the ultimate consumer. Every citizen is 
a consumer of any number of products. Every Finance 
Act imposes an additional burden upon many such 
products. Millions of consumers would be entitled to 
come and challenge such levies, if such a contention 
was accepted. 

The HC had noted the assessee’s contention that 
the service, if at all rendered by developer, would fall 
within the exempted category u/s 65B(44)(a)(i) i.e., 
it constituted merely a transfer of title in goods or 
immovable property, by way of sale, gift or in any 
other manner.
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The HC had asserted “It is also possible for the 
Department to contend that a person, who is the 
owner of the land, had engaged a contractor to  
put up a construction for themselves upto a 
particular limit. Since the cost of construction could 
not be paid by the owner in the form of cash, they 
agreed to exchange the undivided share of the land 
with the contractor. If viewed from that angle, what 
the developer had done is actually the service of 
construction. Therefore, it is not an easy proposition 
that it was a transfer of immovable property by way 
of sale or exchange.”

It was observed that in the present case, the 
JDA gave rise to a bouquet of rights for developer/
builder. One was to put up a construction of  
an area, a part of which could be sold by it to 
third parties. They could be sold not only as such,  
but also along with the undivided share of land. 
Those parties had certainly availed the services 
of developer as a service provider. Assessee  
did not stand on a different footing than those 
persons.

Thus, HC held that writ petition was not 
maintainable, in as much as the law makes service 
provider viz. the developer, liable to pay service tax. 
The HC held that it was always open for service 
providers either to pass on the burden to the 
recipient or not. Under the agreement, assessee  
and his siblings, who were service recipients, had 
agreed to take the burden to the extent they were 
liable.

The Special Leave Petition filed before the 
Supreme Court challenging order of Madras HC 
was dismissed by the Supreme Court. However, it 
was stated that assessee could apply for refund if 
permissible in law.

LD/65/96
3I Infotech Ltd. 

vs. 
Commissioner of Service Tax, 

Mumbai-II
09th December, 2016

Indian entity cannot be deemed to be recipient 
of services, when such services are rendered by 
foreign service providers to overseas branches. 

Appellant is engaged in business of software 
development and was exporting services  
abroad. The overseas branches of the appellant 
incurred expenses for consultancy and professional 
services rendered by foreign service providers 

in respective countries such as expenditure for 
marketing and promotion of software packages, 
commission to foreign service providers for 
procurement of business and sales promotion etc. 
Due to requirement of specific accounting standards, 
appellant acknowledged and included expenditures 
incurred by overseas branches as having spent by 
appellant. Based on this factual matrix, revenue 
sought to demand service tax from appellant under 
‘reverse charge mechanism’ in terms of Section 66A 
of the Finance Act, 1994 on the contention that 
services provided by foreign service provider to 
overseas branches are in fact provided to appellant 
and received by it in India. Appellant submitted 
that the amounts reflected in balance sheet owing 
to requirements of accounting standards are 
incurred by overseas branches only, that appellant 
and its overseas branches are distinct entities. The 
revenue relied upon decision in case of Torrent 
Pharmaceuticals vs. Commissioner of Service Tax, 
Ahmedabad 2014-TIOL-2647-CESTAT-AHM for 
confirmation of the demand. 

The Hon’ble Mumbai Tribunal held that 
lack of any efforts by adjudicating authorities to  
ascertain the exact nature of transactions between 
parties but mere reliance on financial statements 
of appellant which include financials of overseas 
branches due to reporting requirements of 
accounting standards, is not sufficient enough to 
arrive at conclusion that appellant is recipient of 
services which are provided by foreign service 
providers to overseas branches. 

Further, the Hon’ble Mumbai Tribunal held 
that adjudicating authority erred in only relying on 
Section 66A (2) of the Finance Act, 1994 and non-
exclusion of Section 65(105)(zzb) of the Finance 
Act, 1994 from Rule 3(iii) of Taxation of Services 
(provided from outside India and received in India) 
Rules, 2006 to conclude that tax liability arises. The 
said Rule 3(iii) includes ‘business auxiliary services’. 
Services rendered by foreign provider are subject 
to tax by the deeming fiction in Section 66A of the 
Finance Act, 1994 that recipient is the provider of 
the service. The objective of taxing such services 
in relation to domestic activities of a recipient is 
well within the scheme of levy of the service tax. 
Hence scope of “business auxiliary services” under 
Rule 3(iii) is restricted to only such services as are  
received by a recipient located in India for use in 
relation to ‘business or commerce’ in India and 
not to ‘business or commerce’ outside India. The 
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Hon’ble Tribunal recorded a finding that impugned 
order didn’t dispute use of services received by 
overseas branches towards business or commerce 
outside India. Unless the recipient is located in 
India, Section 66A cannot be invoked. 

The Hon’ble Tribunal distinguished the decision 
in case of Torrent Pharma (supra) on finding that 
in that case issue under consideration was whether 
services rendered by overseas branch were liable 
to tax owing to disaggregation of branch and 
headquarters by Section 66A(2); whereas in present 
case issue is entirely on a different footing i.e.  
payment to foreign service provider, though  
claimed to be effected by foreign branches, was in 
effect made by appellant. The Hon’ble Tribunal 
placed reliance on its own decisions i.e. in case 
of Genom Biotech Pvt. Ltd. vs. CCE&C, Nashik 
2016-TIOL-529-CESTAT-MUM wherein it has 
been held that provisions of the Finance Act, 1994 
do not contemplate to tax funds transferred from 
India to entities outside India in cross border 
transactions, decision in case of Tech Mahindra 
vs. CCE 2016-TIOL-529-CESTAT-MUM in which 

it was held that as the overseas branch lacks 
independent existence as business, its survival is 
entirely contingent upon the head office, hence 
transfer of funds by gross outflow or by netted 
flow, are in the nature of reimbursements, taxing 
such reimbursements would amount to taxing  
of transfer of funds which is not contemplated 
by Finance Act, 1994 whether before 2012 or  
after. For these reasons, the impugned order was set 
aside. 

 
LD/65/97

M/s Orient Express Company Ltd. 
vs. 

Commissioner of Central Excise & Service Tax 
20th October, 2016 

When the entire hotel building was given to third 
party for running, conducting and operating, such 
activity would not be liable to service tax under 
renting of immovable property service u/s 65(105)
(zzzz)

The issue involved in the appeal is whether 
Appellant is liable to pay service tax under “renting 
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of immovable property service” when the entire 
space named as “Hotel Chandela” was given by 
appellant to one M/s IHCL for running, conducting 
and operating.

The Tribunal examined the scope of Explanation 
1 to Section 65(105)(zzzz) and held that the said 
explanation makes it very clear that, buildings 
used for residential purposes and accommodation 
including hotels cannot be covered under the 
wordings "immovable property". In the present 
case, there is no dispute on the fact that the entire 
property/space named as 'Hotel Chandela' is 
used as hotel only; when it is so, Revenue's stand 
that the service tax is liable for the renting of 
subject property is not correct and is untenable in  
the eyes of law. Tribunal also relied upon decision 
in the case of Jai Mahal Hotels Pvt. Ltd. vs. CCE. 
[2014 (36) STR 669 (Tri- Del)] and Paradise Mehak 
Properties Pvt. Ltd vs. CCE 2014 –TIOL- 2156- 
CESTAT – Del. 

LD/65/98
M/s Zapak Digital Entertainment Ltd. 

vs. 
Commissioner of Service Tax, 

Mumbai-II 
19th October, 2016

When invoices issued by broadcaster clearly 
established the fact that advertising agency 
appointed by appellant i.e. advertiser, has merely 
acted as conduit for transfer of money from 
appellant advertiser to broadcaster, appellant was 
held to be eligible for CENVAT Credit on strength 
of invoices of broadcaster. 

Appellants were engaged in promoting its 
business by placing advertisement in various 
forms of media through advertising agency. One 
advertising agency acted as facilitator between 
the broadcaster and appellant i.e. advertiser. The 
broadcaster raised an invoice in which names  
of both the advertiser (i.e. appellant) and 
the advertising agency were mentioned. The 
payment to the broadcaster was first made by the  
advertising agency and subsequently reimbursed  
by the appellant i.e. advertiser to advertising  
agency. The invoice of advertising agency clearly 
mentioned total fees paid to broadcaster, service 
tax paid by broadcaster in respect of broadcasting 
activity as well as commission of advertising  
agency and service tax on such commission. The 
appellant claimed CENVAT Credit on strength of 

invoices issued by broadcaster for broadcasting 
activity. 

Department denied CENVAT Credit to appellant 
on the contention that since the service tax is  
paid to broadcaster by advertising agency, services 
rendered by broadcaster are input services for 
advertising agency and not for appellant i.e. 
advertiser, that broadcaster raised invoice on 
advertising agency and not on appellant and 
resultantly, allowing CENVAT Credit to appellant 
would lead to credit on basis of endorsement of 
invoice which is not provided for in CCR, 2004. 
Department relied on decision of Gujarat HC in case 
of Marigold Coatings Pvt. Ltd. 2016-TIOL-903-HC-
CX. 

The Hon’ble Mumbai Tribunal held that since 
perusal of invoices clearly shows that the name of 
advertiser is mentioned on invoice of broadcasters, 
that the advertising agency is acting in capacity 
of agent, there is no doubt that invoices of  
broadcasters are issued in the name of advertiser 
and not in the name of advertising agency. As 
regards revenue placing reliance on decision in 
case of Marigold Coatings (supra), wherein it was 
held that duty credit cannot be taken on strength 
of endorsed invoice, the Hon’ble Mumbai Tribunal 
held that since invoice is issued in the name of 
appellant i.e. advertiser, instant case is not a case 
of endorsement of invoice and advertising agency 
in instant case is only acting as a conduit for  
payment/transfer of money from advertiser to 
advertising agency. Therefore, appellant was held to 
be eligible for CENVAT Credit in respect of invoices 
issued by broadcasters. 

LD/65/99
M/s Om Enterprises 

vs. 
Commissioner of Central Excise, 

Pune-I 
19th October, 2016

Deployment of skilled personnel at factory 
premises of principal manufacturer for executing 
job work order given by such manufacturer would 
not amount to rendering of manpower supply 
services, especially when consideration is based 
upon rate per piece of output. 

Under a contract between appellant and principal 
manufacturer, the latter supplied aluminum ingots 
and moulds to appellant and allotted a furnace for 
undertaking the said manufacturing activity in 
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its premises and appellant deployed their skilled 
personnel for undertaking this job at premises of 
principal manufacturer. The said jobs undertaken 
by appellant were lump sum job and appellants 
were paid by principal manufacturer as per rate 
fixed for the output from the moulds. Based on the 
contention that manpower deployed by appellant 
in factory premises of principal manufacturer is 
controlled by principal manufacturer and relying 
on decision in case of Future Focus Infotech India 
Pvt. Ltd. 2010-TIOL-835-CESTAT-MAD, which 
laid down a preposition that supply of skilled 
personnel to execute the task/order is taxable  
under ‘manpower recruitment or supply agency 
services’, department alleged that appellant is 
providing ‘manpower recruitment and supply  
agency services’ to principal manufacturer and 
resultantly demanded and confirmed service tax 
liability along with interest and imposed penalty u/s 
78.

The Hon’ble Mumbai Tribunal held the matter 
in favor of appellant on finding that the purchase 
orders issued by principal manufacturer specifically 
indicated the items which need to be manufactured 
and delivered by appellant and the rates for per piece 
of such items are also indicated; that consideration 
paid by principal manufacturer was based upon 
rate per piece manufactured by appellant in factory 
premises of principal manufacturer. Further, the 
Hon’ble Tribunal referred to its own decision in case 
of Manish Enterprises 2016-TIOL-119-CESTAT-
MUM wherein it held that services rendered for 
manufacturing activity and consideration received 
based upon output per piece by engaging own 
labour will not amount to rendering manpower 
supply services. Consequently, the impugned order 
confirming service tax demand along with interest 
and penalty u/s 78 was set aside. 

LD/65/100
M/s National Insurance Company Ltd. 

vs. 
Commissioner of Service Tax, 

Kolkata
When the lead insurer has discharged service tax 
liability on entire insurance premium, service tax 
cannot be demanded again from co-insurer in 
respect of proportionate premium received by it 
from lead insurer. 

Appellant acts as a co-insurer by providing 
general insurance services along with lead  

insurer. As per the contractual arrangements/
agreements between lead insurers, other 
insurance companies including appellant, it was 
agreed that lead insurance company would issue 
general insurance policy to insure and collect  
the entire amount of insurance premium along 
with service tax. Later, the premium so collected  
by lead insurer was proportionately shared by co-
insurer and lead insurer in accordance with the 
risk covered by each one of them. Based on the  
contention that since each insurance company is 
party to the agreement and have rendered services 
separately, the liability to comply with service 
tax provisions is on each co-insurer like that of  
sub-contractor executing job of a contractor,  
revenue demanded service tax from appellant 
in respect of proportionate premium received 
by it from lead insurer under the category of 
‘general insurance services’. By producing all the  
documentary evidences to establish that lead 
insurers have duly discharged service tax 
liability on entire premium, appellant submitted  
that co-insurance cannot be equated with re-
insurance, that appellant has not rendered any 
service to lead insurer and share received by 
it from lead insurer is not consideration for  
provision of service. However, service tax 
demand was confirmed along with interest and 
penalty u/s 78 by the impugned order, aggrieved 
by which appellant has preferred present  
appeal. 

The Hon’ble Mumbai Tribunal held that neither 
appellant is rendering any separate service to lead 
insurer nor otherwise; the only service is between 
the co-insurer and policy holder for which insurance 
premium is collected in full by the lead insurer. 
The co-insurer and their shares of risk are decided 
by the policy holders at the time of entering into 
policy agreement itself, who only selects the co-
insurer. The co-insurance agreement is only in the 
nature of general regulation for sharing the risk 
and premium involved in an insurance policy. As 
the entire insurance premium has already suffered 
tax at the time of its receipt in the hands of lead 
insurer and after discharging service tax liability on 
such entire premium, lead insurer has distributed 
the proportionate premium among co-insurers on 
the basis of their agreed shares, Hon’ble Mumbai 
Tribunal set aside service tax demand raised on 
appellant. 
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LD/65/101
Principal Commissioner of Central Excise 

vs. 
Larsen and Toubro Ltd.

Service tax demand in respect of services 
provided by SEZ unit to DTA units of same entity 
was dropped as no consideration was charged by 
SEZ unit to DTA units. 

In the instant case, the respondent’s DTA units 
received certain services from it’s SEZ unit for 
which no consideration was charged by SEZ unit. 
Revenue raised service tax demand by alleging 
that respondent’s SEZ units are providing business 
support services to the DTA units. Respondent 
challenged the same on contention that by application 
of principle of mutuality, services rendered by SEZ 
unit to DTA units would not be chargeable to service 
tax. During the appellate proceedings Hon’ble 
CESTAT held that respondent was not liable to 
service tax. Revenue challenged order of CESTAT 
by raising substantial question of law before Hon’ble 
Gujarat HC as to whether CESTAT has committed 
substantial error of law in holding that for the 
purpose of service tax the respondent’s DTA unit 
and SEZ unit is single entity and hence, respondent 
is not liable to service tax. 

While deciding the issue, the Hon’ble Gujarat 
HC referred to its own decision in case of same 
respondents where issues decided were identical 
as to those involved in instant case, and wherein 
revenue’s appeals were dismissed. 

While answering the substantial question of law 
raised in present case, the Hon’ble HC held that 
from close reading of relevant statutory provisions 
of Special Economic Zones Act, 2005, it emerges 
that tax concessions are provided to SEZ units by 
way of exemption from taxes, duties or cess levied 
under certain enactments, in respect of goods 
or services exported out of or imported into, or 
procured by DTA units from SEZ unit subject to 
specified conditions; however due to provision of 
such tax concessions, when goods are removed 
from SEZ units to DTA, such removal is chargeable 
to customs duties, applicable antidumping, 
countervailing and safeguard duties imposed under 
customs tariff act. Accordingly, the SEZ units and 
DTA units of same entity are required to maintain 
separate financial accounts and records but it is 
specifically provided that it is not necessary for a 
SEZ unit to be a separate legal entity. The Hon’ble 
HC noted that holistic reading of all these statutory 

provisions indicates separate and artificially  
created independent existence of SEZ units having 
distinct identities from that of DTA units of same 
entity so as to bestow special tax concessions upon 
SEZ unit. 

However, as regards respondent’s contention  
that services rendered by SEZ unit to DTA unit 
are not chargeable to tax by virtue of principle of 
mutuality, the Hon’ble HC held that the concept 
of mutuality is essentially based on principle that 
where certain services or facilities are created by 
group of persons for themselves as in case of club for 
recreation, any excess or residue, from out of funds 
collected, would not become the income of club 
chargeable to tax; but the mutuality principle cannot 
be applied in present case as such an application 
would shatter the very artificial creation of treating 
the SEZ unit separate and distinct for accounting, 
consumption of raw materials, production and 
clearance purposes, which is obviously not intended 
by legislature. 

As regards scheme of taxation laid down by the 
Finance Act, 1994 for determining applicability 
of service tax, the Hon’ble HC held that service 
tax can be levied only when there is a provision 
of service and certain value is charged by service 
provider for providing such service. In absence of 
any consideration flowing from service receiver 
to service provider, the value for provision of 
such service would be nil and resultantly, there  
would be no occasion for charging service tax in 
such cases. The Hon’ble HC further noted that no 
provision in the Finance Act, 1994 was brought  
to its notice under which though service provider  
has not charged any value for service, service tax 
thereon can still be levied on its deemed value, 
be it market value or fair value; hence, HC opined 
that when departmental authorities disbelieve that 
no charge was collected for services provided, the 
legislature has given ample power to authorities to 
inquire into the matter and come to appropriate 
conclusion on the basis of material available 
on record. In the instant case, the respondent  
submitted that SEZ units provided services to 
DTA units merely for convenience and no charges 
were collected by SEZ unit from DTA units. 
Respondent also submitted that the promotional 
programs were being organised which would 
benefit whole company and its various units, there 
was no question of charging a particular unit by 
SEZ unit for such services and raising of invoice 
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by SEZ unit was merely for convenience. In these  
circumstances, the Hon’ble HC held that since 
provision of service in present case, carries  
no actual value, service tax demand would not  
sustain due to absence of consideration but not 
due to the principle of mutuality as contended by 
respondent. 

Excise
LD/65/102

Commissioner of Central Excise 
vs.

U.K. Paints (I) P. Ltd.
1st December, 2016

Refund of un-utilised MODVAT credit under Rule 
57F(3) of former Central Excise Rules affirmed by 
HC, where goods were exported availing Duty 
Exemption Entitlement Certificate (DEEC) Scheme 
from premises of job-workers/third parties

Assessee is a manufacturer of paints, varnishes 
and detergent powder and in the course of its 
business, received substantial export orders from 
USSR. Assessee entered into arrangements with 
sub-contractors/job workers who manufactured the 
pre-arranged quantity in their premises and cleared 
the same after payment of duty. Later they preferred 
refund claims under Rule 57F(3) of Central Excise 
Rules contending that they were not in a position 
to utilise the credit of duty paid. Benefit was also 
sought to be availed under Notification No. 85/87 
dated 01.03.1987 on the ground that assessee had 
exported detergent powder to USSR under DEEC 
scheme. 

The Revenue rejected the refund claims on the 
basis that refund under Rule 57F(3) was available 
in respect of inputs used in or in relation to 
manufacture of final products which were cleared for 
export under bond subject to safeguard, conditions 
and limitations spelt out therein and in Notification, 
and that the conditions were invisible in the present 
circumstances given inter alia that the assessee had 
sought benefit under DEEC Scheme.

CESTAT observed that the credit had already 
been accumulated by assessee on the basis of 
duty paying documents, which had been accepted 
by Revenue without raising any objection at the 
point of taking credit. If the credit itself was to be 
questioned, then it should have been at the stage 
of RT12 scrutiny and not when someone sought 
refund of accumulated credit under Rule 57F. Being 
aggrieved, Revenue approached the HC. 

Before HC, Revenue contended that at the relevant 
time, the regime which existed did not permit credit 
under Rule 57F(3) vis-à-vis clearance from premises 
of job-workers. As per Revenue, the assessee without 
informing Central Govt. about the appeal before 
CESTAT, approached the government u/s 35EE 
and in these circumstances, revision application 
was rejected. Revenue submitted that regardless of 
Central Govt.’s position, proviso to Section 35B(1)
(d) clearly states that orders which relate to exports 
without payment of duty are excluded from the 
ambit of CESTAT’s jurisdiction. On the issue of 
permissibility of credit, Revenue urged that existing 
notifications including Notification No. 214/86 
did not expressly provide for MODVAT credit in 
respect of clearance from premises of job workers 
or third party’s premises. This was permitted by 
Notification No. 18/99-CE(NT) dated February 28, 
1999 which apparently amended Rule 57F(4). In the 
circumstances, since there was absence of any such 
provision, assessee could not have been granted the 
benefit.

With regard to the question of jurisdiction, HC 
noted that Central Govt. had rejected the refund 
claims filed by assessee in terms of Rule 57F(3) 
as they did not fall in the categories of the cases 
mentioned in the provisos (a), (b) and (c) thereto. In 
the circumstances, it rejected revision application as 
same was beyond jurisdiction. HC, thus, observed 
that the Central Govt. itself was of the definite 
opinion that it lacked jurisdiction at least in the 
circumstances of the case. Resultantly, it could not 
be heard to say that it did possess jurisdiction u/s 
35EE. 

HC observed that Rule 57F, as existing then, did 
not permit credit in case of clearances made from 
third party premises. However, HC also noted that 
the concerned jurisdictional Commissioner did 
permit such clearance and on that basis, the exports 
were made and even the DEEC benefits were given. 
All that the job workers did was to put together 
all manufactured products which answered the 
specifications of the importers’ requirements in 
terms of the order given by CESTAT in this case. 
Therefore, in light of the difficulties faced by such 
exporters especially those relying upon third party 
manufacturers, in the absence of their capacity 
to deal with larger orders, this Rule enabled the 
authority to make such clearance order and also 
enabled claim of credit from 22.02.1999 onwards. 
Thus HC dismissed appeal of Revenue. 
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All progress takes place outside the comfort zone. - Michael John Bobak


