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Service Tax 
LD/65/16
Biju Daniel

Vs.
Commissioner of Central Excise 

(Appeals)
05th July, 2016

Section 77: Penalty for contravention of rules 
and provisions of Act for which no penalty is 
specified elsewhere
Section 78: Penalty for suppressing value of 
taxable service.
Appeal preferred though barred by limitation, 
material on record indicated that petitioner's 
entitlement for exemptions rejected in 
gross violation of natural justice principles;  
Simultaneous penalties under sections 76 and 78 
not permissible.

The assessee, a PWD electrical contractor, was 
issued with a summons dated 14/06/2011, calling 
him for certain details. The assessee did not respond 
to this notice. During the period between 2009-
10 to 2013-14, the assessee had carried out work 
of erection, commissioning and installation of 
electrification works of PWD Department for an 
amount of R1.37 Cr. A demand of R4.87 lakhs was 
raised by the Revenue against the assessee. Assessee 
explained that being a government contractor, he 
was not liable to service tax for the period of 12-
13 and 13-14. However, the Revenue passed order 
confirming a penalty of R4.84 lakhs. The assessee 
deposited an amount of R5 lakhs and filed the appeal 
with a delay of a year.

Before the HC, the assessee argued that he was 
not given an opportunity for personal hearing and 
there is violation of the principles of natural justice. 
It was stated that he was not aware of the date of 
personal hearing on 16/07/2014. In a subsequent 
submission of the assessee, a personal hearing was 
requested.

HC observed that after the submission where 
assessee claimed that he was entitled for exemption 
from payment of service tax on account of 
notification No.25/2012, no opportunity was given 
for hearing, despite the specific request made by the 
assessee that he should be heard in the matter.

1 Contributed by CA. Sahil Garud, Indirect Taxes Committee, CA. Mandar Telang and ICAI's Editorial Board Secretariat.
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HC observed that in a case where an alternate 
remedy is available and is not exercised within the 
specified time, the writ petition challenging the 
impugned order is not maintainable. However, 
there are certain exceptions to the general rule 
especially when the challenge is made based 
on violation of the principles of natural justice. 
Materials relied upon by the assessee indicated that 
the assessee had raised certain valid contentions 
especially in regard to the penalty that had been 
imposed under Section 76 as well as under Section 
78. Under normal circumstances, when a request 
has been made, the authorities are bound to  
provide a hearing to ventilate his grievance. 
When such an opportunity has not been given,  
it amounts to violation of the principles of natural 
justice.

HC therefore directed the Revenue to consider the 
matter afresh after giving an opportunity.

LD/65/17
Only Success Learning Technologies Pvt Ltd

Vs.
Addl. Commissioner of Service Tax

28th June, 2016
Section 35F of Central Excise Act: Deposit, 
pending appeal, of duty demanded or penalty 
levied. 
Relief sought for to direct the assessee to 
approach the Tribunal and file a stay application 
with a further direction to the Tribunal to hear 
the same thereby waiving the condition of pre-
deposit of 7.5%, was rejected.

The assessee has filed this writ petition  
challenging an Order-in-Original passed by the 
Revenue dated 23.3.2016, in and by which, the 
revenue confirmed the demand to the extent of 
R44.20 lakhs being the service tax payable for the 
assessment years 2007-08 and 2011-12 in terms of 
the provisions of Section 73(1) of the Finance Act, 
1994, apart from demanding interest and imposing 
penalty.

The assessee sought permission from the HC 
to go before the Tribunal with a direction to the 
Tribunal to take up the stay application, thereby 
bypassing the pre-deposit condition, which  
has been made mandatory with effect from  
6.8.2014.

The assessee referred to Divisional Bench ruling 
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of this Court in the case of Arafaath Travels Pvt. 
Ltd. vs. CESTAT [2016-TIOL-133-HC-MAD-
ST] and submitted that unless the list in question 
has commenced prior to the introduction of the  
Finance Act, 1994 (w.e.f. August 2014), the  
petitioner's right to appeal, as per the erstwhile 
provision of law, could not be affected by the 
provisions introduced by the amendment of 2014. 
However in case of M/s. Dream Castle & another 
Vs. Union of India & Others [2016-TIOL-1009-
HC-MAD-ST] it was held that amended provisions  
would apply to all appeals presented after the 
amended date. The assessee sought to take 
advantage of the observations made in the case 
of Arafaath Travels Pvt. Ltd. and stated that  
when one Hon'ble Division Bench made such 
an observation, this Court should direct the  
petitioner to approach the Tribunal with a  
direction to the Tribunal to take up the stay 
application.

HC observed that the Division Bench in case 
of Arafaath Travels Pvt. Ltd did not frame a 
separate question as regards the validity of the 
provisions, which were introduced with effect from  
6.8.2014. In case of decision in the case of M/s. 
Dream Castle, the prayer sought for was to declare 
that Section 35F of the Central Excise Act r.w.s. 
83 of the Finance Act would apply only to show 
cause proceedings initiated on or after 6.8.2014. 
The Hon'ble Division Bench, after elaborately  
considering all the contentions raised, including 
the decision of the Kerala High Court in the 
case of Muthoot Finance Ltd. Vs. Union of 
India [2015-TIOL-632-HC-Kerala], dismissed 
the writ petition and upheld the validity of the  
amendment. In the case of Arafaath Travels Pvt. 
Ltd., the Hon'ble Division Bench of this Court 
also took note of the judgment of a learned Single  
Judge of the Kerala High Court in the case  
of Muthoot Finance Ltd. This was noticed in 
the decision in the case of M/s. Dream Castle 
and the Hon'ble Division Bench of this Court  
has given elaborate reasons as to how such a view  
is incorrect.

The HC observed that legal position enunciated 
in the decision in the case of M/s. Dream Castle 
was the correct interpretation given to the 
provision. Further the Delhi HC in case of Pioneer  
Corporation [2016-TIOL-1116-HC-DEL-CX] had 
similarly held that “Under Section 35F of the CE Act 
as it stood prior to 6th August 2014, a discretion was 

available to the CESTAT to consider the financial 
hardship and accordingly determine the pre-deposit 
amount. That discretion has been consciously  
sought to be curtailed and thus an amendment was 
made to Section 35F of the CE Act requiring making 
of a pre-deposit of 7.5% in all cases subject to an 
upper cap of R10 crores. A direction, therefore to the 
CESTAT that it should waive the pre-deposit would 
be contrary to the express legislative intent expressed 
in the amended Section 35F with effect from 6th 
August 2014”. 

HC therefore held that the relief sought for 
to direct the assessee to approach the Tribunal 
and file a stay application with a further direction 
to the Tribunal to hear the same thereby waiving 
the condition of pre-deposit of 7.5%, cannot be  
accepted. HC thus dismissed the Writ petition 
against the assessee. 

LD/65/18
Carlsberg India Pvt. Ltd 

Vs.
Union of India & another
05 Aug, 2016 (Delhi HC)

The High Court upholds the constitutional 
validity of levy of service tax on manufacturing 
of alcoholic liquor for human consumption when 
such manufacturing is done by one person for 
another.

The petitioners challenged the constitutional 
validity of section 66B of the Finance Act read  
with section 65B(40) an section 66D as amended  
by Clause (f ) of section 107 and Clause (2) of  
section 109 of the Finance Act, 2015, along with 
Notification No.14/2015–ST dtd.19.05.2015 which 
levies service tax with effect from 01.06.2015 on 
persons who manufacture alcoholic liquor for 
human consumption on job work basis. 

With effect from 01.07.2012, under Section 
66D (f ) “any process amounting to manufacture 
and production of goods” was made a part of 
Negative List which contained activities that 
were not amenable to levy of service tax. Section 
65B(40) defined the expression “any processing 
amounting to manufacture or production of goods” 
to include “any process amounting to manufacture  
of alcoholic liquors for human consumption ….. on 
which duties of excise are leviable under any State 
Act.” Therefore prior to 01.06.2015, there was no levy 
of service tax on manufacture of liquor on human 
consumption. By Finance Act 2015, from section 
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65B(40), the words “any process amounting to manufacture 
of liquor for human consumption” were omitted. Further 
section 66D(f ) was substituted to provide tax on “services by  
way of carrying out any process amounting to manufacture 
or production of goods excluding alcoholic liquor for human 
consumption”. In effect, the manufacture of alcoholic  
liquor for human consumption was removed from the  
negative list and brought into service tax net by virtue of 
amendments brought by Finance Act 2015. 

The petitioner’s contended that, for the purpose of 
taxation, activity of manufacture of alcoholic liquor for  
human consumption falls within the domain of State  
Legislature under Entry 51 of List-II of the Seventh 
Schedule, therefore under the garb of ‘aspect theory’ 
the Parliament cannot levy tax on activity which falls 
within the exclusive legislative competence of the State 
Legislature. Taxable event continue to be the manufacture 
of liquor, whether it’s done for oneself or for another person. 
Therefore on the very same nature and aspect of the activity  
there could not be two levies namely state excise duty and 
service tax. 

Hon’ble High Court negatived the constitutional challenge 
holding that, clear distinction is discernible between 
manufacture of such alcoholic liquor by oneself and for  
another. The later partakes the character of rendition of 
service which is not possible to be accommodated within the 
act of manufacture by one self. The act of manufacturing for  
another by way of job work answers the plain definition 
of service under section 65B(44). Therefore it is a fallacy  
to equate the two activities viz. manufacture of such alcoholic 
liquor by and for oneself and undertaking manufacturing for 
another. 

The Court held that, if the ‘pith and substance’ doctrine is 
applied in this case, it’s evident that, while Entry 51 of List II 
envisages manufacture of alcoholic liquor for consumption, 
it does not contemplate a situation of manufacture of  
alcoholic liquor by one person or entity for another.  
The taxable event is the manufacture and it’s amenable to 
state excise duty. However when it comes to manufacture 
for another, in pith and substance, its service performed by  
one for another and cannot therefore fall within the ambit 
of Entry 51 of List II. Therefore, while facially it might seem 
that one and the same activity is made the subject of two 
imposts, in pith and substance what is made amenable to one 
of the imposts (service tax) is the service aspect of job work  
and not the activity of manufacture by an entity for and by itself 
per se. 

Applying ‘aspect doctrine’ the Court held that, the  
aspect of performing a service emerges when the activity 
of manufacture is undertaken by one for another. Service  
tax is a ‘value addition tax’. The value addition is on account 
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of the activity that provides value addition. In a 
situation of ‘job work’ it is not difficult to envision 
such value addition as a result of the activity of  
manufacture being undertaken by one entity for 
another. 

LD/65/19
The PR Commissioner of Service Tax

 Vs.
Creative Travel Pvt. Ltd

28th July, 2016
When ST-3 returns are duly filed and department 
required the assessee to submit information for 
subsequent period by merely making reference to 
previous SCN but without specifying exact nature 
of information needed, act of performing best 
judgment assessment by resorting to provisions 
of section 72 is unsustainable.  

Show cause proceedings for period April 2004 to 
March 2009 were initiated against the assessee by 
issuance of SCN dated 08.04.2010. For subsequent 
period i.e. April 2009 to March 2010, although 
the assessee filed ST-3 returns before due date, 
various letters were issued by the department 
requiring the assessee to submit information for 
FY 2009-10. These letters made mere reference to 
previous SCN but were silent about exact nature 
of information sought by the department. Hence, 
assessee requested the department for deputation  
of audit team so as to obtain the details for FY 
2009-10 as required by the department. Based on 
the false presumption that respondent has failed 
to file ST-3 returns and deliberately avoided to 
provide necessary information, show cause notice 
was issued in light of provisions of Section 72 of 
Finance Act, 1994. The Assessee challenged issuance 
of this SCN before High Court in Writ jurisdiction. 
The High Court directed the adjudicating authority 
to first decide as to whether issue of SCN is valid. 
The adjudicating authority upheld issuance of  
impugned SCN stating that said letters clearly gave 
reference of previous SCN, that in spite of being 
aware of issue raised in previous SCN, respondent 
deliberately and knowing avoided giving information, 
that filing of writ petition without waiting for 
adjudication proceedings of SCN was mere excuse. 
This Order-in-Original (OIO) was affirmed by 
Commissioner (Appeals) by further justifying 
that impugned SCN was issued in continuation 
of previous SCN and also, that respondent failed 
to furnish correct particulars in ST-3 returns as  

various columns were left blank. However, by 
observing that entire proceedings were based on 
factually incorrect presumption that respondent 
failed to furnish ST-3 returns and also, the letters 
of department didn’t specify exact information 
required to be provided by notice, Hon’ble Delhi 
tribunal squashed the impugned SCN. Present 
appeal was filed by petitioner challenging said order 
of Tribunal. 

For performing best judgment assessment, 
Section 72 of Finance Act, 1994 envisages two 
scenarios i.e. sub-section (a) covers failure to  
furnish service tax returns under Section 70 and 
sub-section (b) covers failure to correctly assess 
the tax in terms of provisions of service tax law, in 
case ST-3 returns are filed. In present case, while 
deciding the issue, Hon’ble Delhi HC referred to its 
recent decision in case of Mega Cabs Pvt. Ltd. vs. 
Union of India 2016(43) STR 67 (Del.), wherein it 
was observed that the Assessing Officer shall not 
mechanically call for accounts, documents and 
other evidences while carrying out best judgment 
assessment in terms of Section 72. Accordingly, 
by observing that when it was undisputed that 
respondent duly filed ST-3 returns, section 72(a) 
was not invocable and also, the impugned SCN 
didn’t make out case for invoking Section 72(b) of 
the Act, Hon’ble HC affirmed Tribunal’s decision  
in favour of the asseesee.

LD/65/20
Kenersys India (P.) Ltd. 

Vs.
 Commissioner of Central Excise

(Mumbai- CESTAT)
When payment of service tax by service provider 
is accepted by revenue, CENVAT credit of the 
same cannot be denied to service recipient on the 
ground that such services are not liable to service 
tax. 

Appellants were engaged in commissioning of 
wind operated electrical generators. As most of the 
projects were located on barren lands at remote 
places, appellant availed services of construction 
of roads amongst other services used for making 
preparations before the structures can be erected. 
Against the invoices raised by contractors assigned 
to construct these roads, appellant availed  
CENVAT credit of service tax component charged 
in such invoices. Disregarding these invoices and 
the fact that service tax component as shown on 
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the invoices is duly paid by appellant to service 
providers; CENVAT credit was disallowed by 
revenue on the contention that service tax was 
not leviable on services of construction of roads.  
Revenue submitted that CENVAT credit can be 
allowed only where service tax is leviable and hence 
appellant is not entitled to CENVAT credit in 
present case. 

Hon’ble Mumbai Tribunal held that it is a well-
established principle of law that classification of 
service by service provider cannot be questioned 
at the end of service recipient. When the service 
provider being registered assessee collects service 
tax and files service tax returns in respect of 
payments received for construction of roads, when 
the validity of invoices issued by service provider 
is not under challenge and these acts of service 
provider are accepted by the revenue without any 
questioning, the leviability of such service tax 
can be said to have attained finality. It is not open 
for department to contend that services are not 
leviable to service tax, without first scrutinising the  
returns filed by service provider and thereby 
concluding that service provider has paid the service 
tax which he was not liable to pay. Accordingly, 
Hon’ble Tribunal observed that appellant was 
correctly eligible for CENVAT credit of service tax 
paid by it. 

Tribunal further observed that as the rationale 
behind CENVAT credit scheme is prevention 
of cascading effect of taxes and hence, to avoid 
cascading effect, a tax already paid needs to be set 
off irrespective of whether such tax is rightly paid or 
wrongly paid. 

In these circumstances and by placing a reliance 
on decision of Hon’ble Supreme Court in the case of 
Sarvesh Refractories (P.) Ltd. v. CCE & C 2007 (218) 
ELT 488 (SC), appellant was held to be entitled for 
CENVAT credit in respect of service tax paid on 
services of construction of roads.

Income Tax
LD/65/21

Bajaj Auto Ltd 
Vs

CIT
22nd July, 2016

Section 40A(5) & Rule 3 
Applicability of Section 40A(5) to the salary of the 
employee/employee directors for period during 
outside India-Perquisite value of motor cars–

Surtax liability is not admissible as a deduction 
while computing the total income

The assessee, Bajaj Auto Ltd filed its return 
of income for AY 1982-83. The assessment was 
completed and demand was raised. Aggrieved 
by the order of AO, the assessee preferred an 
appeal before CIT (A) and before the tribunal. The 
Tribunal held that the provisions of Section 40A(5) 
would be applicable to the salary of the employee/
employee directors for the period during which they 
were outside India. The Tribunal further held that 
while computing the disallowance u/s. 40A(5), the 
prerequisite value in respect of motor cars provided 
to the employees/employee directors should be 
worked out on the basis of the actual expenditure 
instead of the prerequisite value computed as per 
Rule 3. The Tribunal also held that the surtax liability 
was not admissible as a deduction while computing 
the total income of assessee. 

Aggrieved by the order of the Tribunal, the assessee 
preferred an appeal before Bombay HC.

Answering the questions “whether Tribunal 
was right in holding that the provisions of Section 
40A(5) are applicable to the salary of the employee/
employee directors for the period during which they 
were outside India?”, the Bombay HC relied on co-
ordinate bench ruling in assessee’s own case wherein 
an identical question had been answered in favour 
of the applicant assessee and in ‘Colour Chem. Ltd. 
Vs. CIT’ [238 ITR 171]. Thus Bombay HC ruled in 
favour of assessee.

On the issue “whether the Tribunal was right 
in holding that while computing the disallowance 
under Section 40A(5), the perquisite value in respect 
of motor cars provided to the employees/employee 
directors should be worked out on the basis of the 
actual expenditure instead of the perquisite value 
computed as per Rule 3 of the Income Tax Rules, 
1962?”, the HC ruled in favour of Revenue by relying 
on Apex Court ruling in CIT Vs. British Bank of 
Middle East [256 ITR 217]
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The Bombay HC further held that the Tribunal 
was right in holding that the surtax liability was not 
admissible as a deduction while computing the total 
income.

LD/65/22
Eagle Press Pvt Ltd

Vs.
Asst. CIT

6th July, 2016
Section 80IA 
Madras High court follows ‘Velayudhaswamy 
Spinning Mills (P) Ltd’-Loss in the year earlier 
to the initial assessment year already absorbed 
against the profit of other business cannot be 
notionally brought forward and set off against 
the profits of the eligible business as no such 
mandate is provided in section 80-IA(5)

Assessee, Eagle Press Pvt Ltd, carried on 
business in various types of specialised printing. It 
started a new industrial undertaking by acquiring 
and installing three windmills in the previous year 
relevant to AY 1995-96. It purchased the windmills 
which qualified for 100% depreciation and claimed 
deduction u/s 80-IA from the AYs 1997-98 to 2000-
2001. However the AO issued notice u/s 148 in 
respect of the Assessment Year 1997-98 to 2000-
2001 for the purpose of reopening assessment u/s 
147, based on audit objections. The AO disallowed 
the claim of deduction u/s 80-IA and appeals filed 
by assessee before the CIT and before the Tribunal 
were dismissed.

Aggrieved, assessee preferred appeal before 
Madras HC.

Madras HC rejected assessee’s contention that it 
had been denied an opportunity and thus there was 
violation of principles of natural justice, in passing 
an ex-parte order. HC reasoned that hearing of the 
appeals had been adjourned to several dates, only on 
the request of the assessee, despite clear indication 
by the Tribunal that no further adjournments 
would be granted. It was observed that reopening 
of assessment, had been done in accordance with 
the provisions and they are also to be sustained in 
the light of the decision of SC ruling in ‘CIT v. P.V.S. 
Beedies Pvt Ltd [237 ITR 13 (SC)] and Mahanagar 
Telephone Nigam Ltd. v. Chairman, CBDT[246 ITR 
173 (Del)].

HC held that the case was squarely covered by 
Velayudhaswamy Spinning Mills (P) Ltd vs. ACIT 
[2012] 21 taxmann.com 95 (Mad)] wherein the co-

ordinate bench held “…that loss in the year earlier to 
the initial assessment year already absorbed against 
the profit of other business cannot be notionally 
brought forward and set off against the profits of the 
eligible business as no such mandate is provided in 
section 80-IA (5).”

LD/65/23
CIT
Vs

Hindustan Petroleum Corporation Ltd
18th July, 2016

Sections 43B-Unpaid sales tax liability would 
not be hit by the provisions of Section 43B of 
Act 
Deduction in respect of excise duty paid is  
allowed even though the same is included in 
arriving at the cost of the closing stock because 
there is no chance of double deduction, as 
deduction u/s 43B of the Act is allowed only on 
actual payment.

The assessee, Hindustan Petroleum Corporation 
Ltd, filed its return of Income claiming the excise 
duty which was included in the value of its closing 
inventory as a deduction on the ground that this 
amount was paid into Treasury. The Revenue 
denied the deduction. Matter on appeal reached 
before Tribunal who held that excise duty portion 
included in the closing stock could not be allowed 
as a deduction as it would lead double deduction. 
Assessee had valued the closing stock at cost price. 
Therefore excise duty paid was also a part of the cost 
of its stock in trade. 

Dispute also arose on treatment of unpaid sales 
tax liability wherein the Tribunal decided that the 
unpaid sales tax liability would not be hit by the 
provisions of Section 43B. Thus, Revenue preferred 
appeal before Bombay HC.

HC held that the deduction in respect of  
excise duty paid during the previous year relevant 
to the subject assessment year under Section 
43B of the Act was allowed even though the same 
was included in arriving at the cost of the closing  
stock. HC relied on that decision of the Gujarat 
High Court in Lakhanpal National Ltd [162 ITR 
240] arose on identical facts and the excise duty in 
fact paid was allowed as a deduction u/s. 43B even  
when the same had been included in the cost of the 
closing stock. HC also observed that in CIT v/s. 
Bharat Petroleum Corporation Ltd [252 ITR 43], 
the co-ordinate bench had occasion to consider 
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identical issue, earlier to the Apex Court order in 
Berger Pants India (I) Ltd [266 ITR 99] and it had 
followed the decision of the Gujarat High Court in 
Lakhanpal National Ltd. (supra).

The Bombay HC concluded that there was no 
question of double deduction, as deduction u/s. 
43B was allowable only on actual payment and 
the actual payment had admittedly been done 
during the previous year relevant to the subject  
assessment year for which the deduction was 
claimed.

Thus, HC ruled in favour of assessee.

LD/65/24
Thukral Regal Shoes

Vs
CIT

21st July, 2016
Sections 36(1)(iii)-interest on borrowed capital-
Deduction liable to be disallowed in view of the 
proviso to Section 36(1)(iii) for the assets that are 
purchased by the partners or are not put to use 
at least during the assessment year-The mode 
of acquisition is irrelevant and the proviso would 
apply so long as the primary intention of the 
assessee is to acquire the asset for the purpose 
of its business-It would be considered as an 
indirect acquisition of the asset where assessee 
allegedly acquires the assets by advancing 
interest-free loans to their partners to enable the 
partners to purchase the assets and to make the 
same available to them for the extension of their 
existing business.

The assessee, Thukral Regal Shoes, was a 
partnership firm. It sought a deduction u/s. 36(1)(iii) 
in respect of the interest paid by them. The assessee 
contended that they had raised loans at interest  
and had, in turn, advanced interest free loans 
to their partners to enable them to purchase  
properties in their names. AO found that the 
properties had not been put to use and, therefore, 
disallowed the deduction in view of the proviso 
to Section 36(1)(iii). On appeal, CIT(A) rejected 
the appellants' contention that the issue had 
been settled against the department in the earlier 
assessment year. Further appeal of assessee was 
allowed to be withdrawn in light of an order issued 
by CBDT since the tax effect being less than R20 
lakhs. However, order dated 10.02.2016 in view of  
Circular No.21/2015 issued by CBDT could 
not preclude the department from raising 

the contentions in this appeal. The Tribunal  
confirmed the assessment order and the order of  
the CIT(A).

HC held that the interest was paid by assessee 
in respect of the capital borrowed for the purpose 
of their business despite the fact that the assessee 
in turn advanced the amounts to their partners 
without charging interest, for the arrangement  
was to enable the partners to purchase the properties 
and make the same available for the appellants' 
business. It was further observed that the assessees 
had also established commercial expediency 
in respect of this business arrangement by the 
acquisition of property.

The proviso to Section 36(1)(iii) was introduced 
by the Finance Act, 2003, w.e.f. 01.04.2004 and, 
therefore, applied to the appeal which pertained 
to AY 2009-10. Thus, HC held that deduction was 
liable to be disallowed in view of the proviso to 
Section 36(1)(iii) for the assets that were purchased 
by the partners were not put to use at least during 
the assessment year in question.

The Bombay HC held that under the proviso, 
any amount of interest paid in respect of capital 
borrowed for acquisition of an asset for the period 
beginning from the date on which the capital was 
borrowed for acquisition of the asset till the date 
on which such asset was first put to use cannot be 
allowed as a deduction.

The proviso relates to capital borrowed for 
acquisition of an asset and not merely in respect  
of the capital borrowed for the purchase of  
an asset. It was further held that the word  
‘acquisition is of wider amplitude than the word 
"purchase" and a purchase is but one of the modes 
of acquisition. 

Thus, HC asserted “…The mode of acquisition is 
irrelevant and the proviso would apply so long as 
the primary intention of the assessee is to acquire 
the asset for the purpose of its business” and ruled in 
favour of assessee.

Excise
LD/65/25

Dic Fine Chemicals Pvt Ltd
Vs

Union of India
1st July, 2016

Absent special mechanism to consider refund 
claims under the provisions of the SEZ Act, held 
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the authority under the Customs Act/Central 
Excise Act has to consider refund claims-Assistant 
Commissioner directed to examine the refund 
claim and determine petitioner's entitlement on 
merits

The assessee, Dic Fine Chemicals Pvt Ltd, was 
having its unit located at Dahej Special Economic 
Zone. The assessee used High Speed Diesel 
(HSD) for its various operations. It procured HSD  
through depots or authorised pumps of the 
oil marketing companies such as Indian Oil  
Corporation Limited (IOCL). It was assessee’s case 
in which transfer of HSD from the manufacturing 
plant (refineries) to the sales depots was subject to 
excise duty, the sales depots of the oil marketing 
company, IOCL, sell the HSD to the petitioner 
company including excise component in their basic 
price. 

In view of the provision under Section 26 of 
the Special Economic Zones Act, 2005 (‘the SEZ 
Act’), the assessee company was entitled to refund 
of excise duty. The petitioner companies made 
a refund claim vide refund application before 
the Assistant Commissioner, Central Excise &  
Customs, Bharuch Division. The said application 
for refund was returned vide letter only on the 
ground that the assessee’s factory was not under its 
jurisdiction.

Thereafter, the assessee company approached 
the Development Commissioner of Kandla 
Special Economic Zone (KASEZ), Ministry of 
Commerce and Industry. The said authority has 
passed an order rejecting the application of the  
petitioner company for refund claim stating that 
SEZ units were not eligible for Terminal Excise 
Duty (TED) refund. The Gujarat High Court  
noted that Assistant Commissioner of Central  
Excise & Customs, Bharuch Division had not 
considered the claim of the petitioner on merits  
and returned the claim on the ground that the  
assessee’s unit was not situated within the SEZ,  
and thus, he was not having jurisdiction to  
entertain the refund claim. It was further held that 
in view of the Division Bench judgement, such 
application for refund ought to be considered  
by the competent authority under the Customs Act 
alone.

The High Court set aside order by the Assistant 
Commissioner, Central Excise and Customs, 
Bharuch Division and further order issued by 
the Development Commissioner, Kandla Special 

Economic Zone. HC directed the Assistant 
Commissioner, Central Excise & Customs, Bharuch 
Division to consider the refund applications  
filed by assessee on its own merits and to pass 
appropriate orders.

LD/65/26
NGA Steels Pvt Ltd

Vs
The Customs Excise and Service Tax Appellate 

Tribunal
23rd June, 2016

When a specific plea regarding violation of 
principles of natural justice is raised, CESTAT, 
Chennai, is bound to record a specific finding, 
which is conspicuously absent-matter remanded 
to CESTAT, Chennai to consider and to record 
a finding on the specific plea regarding cross 
examination of the persons from whom statements 
were recorded

An appeal was filed against the order by  
Customs, Excise and Service Tax Appellate 
Tribunal [CESTAT] arising out of an order in 
Appeal No.91/2014 dated 13.02.2014 passed by 
the Commissioner of Central Excise (Appeals), 
Salem between NGA Steels Private Limited and 
Commissioner of Central Excise, Salem.

Before the appellate authority, it had 
been contended that there was a violation of 
principles of natural justice in not permitting the  
appellant to cross examine the persons from whom 
statements were recorded. The Commissioner of 
Central Excise (Appeals), the appellate authority 
rejected the same by observing that cross  
examination is not a matter of right, when 
burden of proof had been discharged by 
the department. Being aggrieved by the 
order of the appellate authority, appellant  
moved CESTAT. After considering the submission  
of the appellant that there was a denial of  
opportunity to cross examine and by observing 
that both sides are aggrieved by the order,  
CESTAT, set aside the order of the appellate  
authority and remanded the matter to the appellate 
authority for fresh decision, after giving an 
opportunity of hearing to both sides.

After adverting to the grounds of appeal, the 
CESTAT, Chennai, passed an order confirming the 
demand with the concessional penalty and interest 
to follow. There was also a limited remand in  
respect of duty demand. Being aggrieved by  
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the order of CESTAT, assessee preferred a Civil 
Miscellaneous Appeal before Madras HC.HC 
rejected Revenue’s contention that when burden 
is discharged by the department, there is no need 
to permit cross examination and held that when a 
specific plea regarding violation of principles of 
natural justice is raised, CESTAT, Chennai, is bound 
to record a specific finding, which is conspicuously 
absent.

Thus, HC allowed the Civil Miscellaneous  
Appeal and the matter was remanded to CESTAT, 
Chennai to consider and to record a finding on the 
specific plea regarding cross examination of the 
persons from whom statements were recorded/
witnesses.

LD/65/27
Sulzer Friction Systems (India) Ltd 

Vs 
The Principal Commissioner of Central Excise

30th June, 2016
The Court would not issue mandamus to the 
first respondent, forbearing him from performing 
their statutory duties–However, to strike a 
balance, demand for subsequent period though 
allowed to be raised but department precluded 
from enforcing the same till disposal of pending 
appeals.

The petitioner, Sulzer Friction Systems (India) 
Ltd, had filed Writ Petition, praying for issuance 
of a writ of mandamus, to direct the Principal 
Commissioner of Central Excise to keep the issue 
in call book and in abeyance of passing final orders 
of the statement of demands till the disposal of the 
petitioner's Appeals pending before the Customs 
Excise and Service Tax Appellate Tribunal.

The High Court noted that Tribunal’s order 
had not been questioned by the Department, 
nor it had not been varied/reversed/modified/ 
stayed by the Division Bench of co-ordinate 
bench. While things stood thus, the Principal CCE 
had issued two show cause notices proposing to  
confirm the statement of the demand. High Court 
further noted that when the Customs Excise 
and Service Tax Appellate Tribunal in respect of  
the same issue, with regard to the earlier period, 
had granted waiver of the total demand, and 
stayed recovery proceedings, the act Principal 
CCE, in repeatedly issuing demand notice to the 
petitioner would obviously, result in multiplicity of 
proceedings. 

However, HC did not issue mandamus to the 
Principal CCE, forbearing him from performing 
their statutory duties. HC directed that Show 
Cause Notices issued by the Principal CCE would  
be kept in abeyance, till the disposal of the Appeals 
filed by the petitioner as against order in original 
and for the subsequent periods, it is open to the 
Principal CCE to raise demand, and however, he 
was precluded from enforcing the same against the 
assessee. 

LD/65/28
 M/s SML Isuzu Ltd

 Vs
 Union of India & another
 22nd July, 2016(Delhi HC) 

Provisions validating enactment of Rule 57F 
(4A) of the Central Excise Rules, were held  
to be valid & sustainable in the eyes of law as 
it is well established principle that legislature 
can enact laws having retrospective operation 
and said rule was not found to be irrational  
and unreasonable so as to fall foul of the 
constitution of India. 

Petitioners were mainly undertaking activities 
of manufacturing of chassis of light commercial 
vehicles (LCV) as well as motor vehicles. As per 
the prevailing MODVAT scheme petitioners 
were availing credit of duty paid on inputs for  
discharging duty liability on manufacture of 
finished goods. In the year 1993, the duty  
payable on finished goods manufactured by  
petitioners was reduced from 20% to 15%, whereas 
duty payable on inputs used by petitioners was  
in the range of 20% to 25%. This inverted 
duty structure, also coupled with the fact 
that manufacturing of finished goods was not  
resulting in sufficient value addition so as 
to absorb duties paid on inputs, resulted in 
accumulation of MODVAT credit in the hands of 
petitioners. In the year 1995, the then prevailing 
excise duty structure was rationalised by the 
Government of India. One of the measures  
of such rationalisation was introduction of Rule 
57F(4A) to provide for lapsing of unutilised  
MODVAT credit lying in the hands of assessee 
on 16.03.1995 and the only exception carved  
out was credit in respect of duties on inputs which 
were physically lying in the factory premises  
either as raw material or as incorporated in finished 
products. 
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The vires of the Rule 57F(4A) was challenged 
before Apex court in case of Eicher Motors Pvt. Ltd. 
wherein petitioners contended that introduction  
of Rule 57F(4A) resulted in taking away vested  
right of petitioners which was granted by the 
MODVAT scheme. This contention was rebutted 
by the revenue by submitting that Rule 57F(4A) was 
part of the scheme itself, that it was not necessary 
to continue the scheme all the times and that  
power to frame rules for such scheme would  
also include power to vary or modify the scheme.  
The Hon’ble Apex court decided the matter in  
favour of assessee by holding, inter alia, that said 
rule is ultra-vires as there was no power to frame 
such rule. 

With the view to overcome above-mentioned 
decision of apex court the Finance Act, 1999 
made amendment to section 37 empowering 
the Government to make such rules. Further  
validatory provisions were made to provide that 
Rule 57F(4A) had retrospective effect i.e. from 
16.03.1995. The validating provisions introduced  
by Finance Act, 1999 were challenged by the 
petitioners by contending that retrospective 
validation of Rule 57F(4A) was unreasonable 
as assessee had acted in accordance with the  
prevailing rules/MODVAT scheme and hence,  
such validation is violative of Part III of the 
constitution. 

Hon’ble Delhi HC observed that while deciding 
the case of ‘Eicher Motors’(Supra), Hon’ble Apex 
Court pointed out the defect that rule-making 
power in respect of making rules for lapsing  
of credit available in hands of assesse, was not 
in existence, and hence the said Rule 57F(4A) 
was ultra-vires and accordingly could not be 
applied to MODVAT credit already accumulated 
with manufacturers. The said defect was cured 
by provisions introduced by Section 131 of 
Finance Act, 1999, by specifically empowering 
central government to make rules for lapsing of  
accumulated credit. Hon’ble HC pointed out 
that except for defect in respect of rule-making  
power, Rule 57F(4A) was held to be free from any 
defect. 

As regards petitioners challenge to validity 
of retrospectively affirming Rule 57F(4A), 
reliance was placed on ratio laid down by Hon’ble  
Supreme Court in case of Rai Ramkrishna v. The 
State of Bihar (1963) 50 ITR 171 (SC), Virender 
Singh Hooda vs. State of Harayana (2004) 12 SCC 

588 etc. that the validating acts curing the defect 
which invalidated earlier legislation cannot be 
impugned as being unreasonable solely on the 
ground of their retrospective operation (except 
of course where the period of retrospective 
operation is itself unreasonable and unjustified.) 
Based on this, petitioner's challenge on aspect of  
validation of retrospective operation of rule 57F 
(4A) was held to be unsustainable. 

As regards second aspect of petitioner's  
challenge that rule 57F (4A) being violative of 
Article 14, 19 (1)(f ) & 19 (1)(g) of the constitution  
of India, by citing various judicial precedents,  
Hon'ble HC pointed out that it a settled law that 
a legislature has the power to enact the law both 
prospectively & retrospectively. Whether a law 
enacted to impose a fresh levy with retrospective 
effect or to take away benefit granted under earlier 
law is reasonable or not has to be considered  
in the context of relevant statute and purpose for 
which it has been enacted. Hon'ble HC observed 
that rule 57F (4A) was integral part of rationalisation 
of the structure of excise duty as envisaged by 
central government. Hence, it was concluded that 
making of Rule 57F(4A) was not irrational and 
unreasonable so as to fall foul of the constitution of 
India. Accordingly writ petition was dismissed by 
upholding retrospective operation of Rule 57F (4A).

Customs
LD/65/29

Overseas Air Cargo Services 
Vs 

Commissioner of Customs
20th July, 2016

Customs-Revocation of CHA licence is bad in law 
since the time limit for completion of the inquiry in 
terms of Regulation 22(5) of the CHALR, 2004 has 
not been adhered to

A special investigation was conducted by the 
Customs Special Investigating Branch (SIIB) on  
12th January, 2010 wherein 17 shipping bills 
pertaining to five exporters were intercepted and  
on examination it was noticed that it was an 
attempt at showing exports for claiming fraudulent 
drawback. The goods exported were declared as 
‘Rayon Scarves’ but on examination the goods 
were found to be of very poor quality and over 
invoiced. There was also some discrepancy relating 
to the quantity of the goods. Efforts to locate the  
addresses of the exporters failed. The addresses 
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disclosed were found to be fictitious. Also, the 
person filing the shipping bills failed to produce any 
of the exporters.

When the details of the previous exports in 
relation to the aforementioned five firms were 
taken out of the EDI system, it was noticed that 
three earlier shipping bills dated 13th August 2009 
of M/s Reliable Overseas had been filed by the 
Appellant. On the ground that there was an attempt 
at showing export for the purpose of fraudulent 
claiming drawback, a Show Cause Notice (SCN) was 
issued on 6th July 2010 to the above mentioned five 
exporters and CHAs including the Appellant. The 
SCN proposed imposition of penalty under Sections 
114 (i), 114 (ii) and 117 of the Customs Act, 1962 
('Act').

The HC noted that in Commissioner of  
Customs (General) v. S.K. Logistics [2016-TIOL-
845-HC-DEL-CUS], the order of the CESTAT was 
distinguished on the ground that it dealt with the 
time limits under Regulation 22 (1) of the CHALR 
2004 and not the time limit under Regulation 22(5) 
of the CHALR, 2004. At that stage, the present 
appeal was not before the Court. The Court in the 
said appeal held the revocation of the CHA licence 
issued to M/s. S.K. Logistics to be bad in law 

since the time limit for completion of the inquiry  
in terms of Regulation 22 (5) of the CHALR 2004 
had not be adhered to. 

HC noted the offence report is the same for all  
the notices. It was received on 19th May 2011. In 
terms of Regulation 22 (1) of the CHALR 2004  
(which corresponds to Regulation 20 (1) of the 
CBLR 2013), the SCN had to be issued within 
ninety days from 19th May 2011, i.e. on or before  
18th August 2011. Instead the SCN was issued on  
14th October 2011. It was further noted that, in 
terms of Regulation 22 (5) of the CHALR 2004, the  
enquiry had to be completed and a report submitted 
within 90 days of the issuance of the SCN under 
Regulation 22 (1). However, it is not disputed 
that the inquiry report was submitted only on  
16th January 2015 more than three years after the 
SCN dated 14th October 2011 was issued.

The HC relied on Indair Carrier Pvt. Ltd. v. 
Commissioner of Customs (General) [2016-TIOL-
1111-HC-DEL-CUS] and held that the impugned 
order passed by the Commissioner of Customs 
(General), Delhi revoking the CHA license of the 
Appellant was unsustainable in law. Thus, HC set 
aside the impugned order. 
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5456 FCA is interested in employment- Mumbai, 
New Delhi, Merger proposals from Firm may 
contact: 08050374690

5457 Required freshly qualified/(0-5 year) 
experience Chartered Accountants in 
Aurangabad/Pune (Full time employment 
only), Contact 9561700000 e-mail: sameer@
apa.org.in 

5458 We have vacancy for Article Assistants, 
semi qualified Chartered Accountants and 
Chartered Accountants at our office. Mohindra 
Arora & Co. Chartered Accountants, Head 
Office: Third Floor, Kothi No. 26 (A), C 
Block, Guru Virja Nand Marg, Vikas Puri, 
New Delhi–110018. Contact Person: U. K. 
Mohindra. Mb: 9871388521 Landline No. 
(011)-47548861. E-mail: ukm47@hotmail.
com. Branch Office: Bungalow P-2, Main Road, 
West Patel Nagar, New Delhi–110008. Contact 
Person: M. G. Arora. Mobile: 9810039237. 

E-mail: maco4531@hotmail.com, garora43@
hotmail.com. Nearby Residents will be given 
preference.

5459 Mumbai based FCA having proprietorship 
CA firm having 35 years CA firm experience 
alongwith holding Peer Review Certificate 
issued by ICAI requires professional work 
relating to Accounting, Audit of Listed/
Unlisted entities, Company Law, Direct Tax 
on assignment/subcontract/retainership/
sharing basis or any favorable proposal. Please  
contact: bharatshah23@gmail.com, 9820280034

5460 Cochin based practicing FCA with CISA 
having 20+years experience in Internal, 
plant operations and maintenance, forensic, 
investigations and information systems 
audits, drilling and exploration reviews seeks 
professional work on sub-contract basis. 
Contact: balan254@gmail.com
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Criticism, like rain, should be gentle enough to nourish a man’s growth without destroying his roots. - Frank A. Clark


