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The phrase - “full and true disclosure of material facts necessary for assessment”, has a unique place 
in the context of reassessments. Its existence is as antedated as the concept of reassessment itself in 
taxing statutes. It is a different matter, however, that it has been cast and tweaked into different 
settings and nuances in the theatre of taxing escaped income at different times. So long the powers 
of reassessments have to shun unconstitutionality on the count of arbitrariness, there is no way to 
obliterate this concept, fully and materially. The present article deals with the concept of disclosure 
of material facts, fully and truly, necessary for assessment in the settings as they exist in the Income-
tax Act. Read on…

CA. Tilak Chandna
(The author is a member of the Institute who may 
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the assessee to make a return under Section 139 or 
in response to a notice issued under sub-Section 
(1) of Section 142 or Section 148 or to disclose 
fully and truly all material facts necessary for his 
assessment, for that assessment year.”

This is followed with a red herring in explanation 
1 to Section 147 when it provides “production before 
the assessing officer of account books or other 
evidence from which material evidence could with 
due diligence have been discovered by the assessing 
officer will not necessarily amount to disclosure 
within the meaning of the foregoing proviso.”

The red herring in the explanation 1 to Section 
147 is couched in few peculiar propositions and calls 
for some deliberation and the influence it may exert 
on the principle itself. A first controversy that can 
emerge is with regard to the term “production before 
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First mention of this phrase finds place in first 
proviso to Section 147 when it stipulates “where 
an assessment under sub-Section (3) of Section 
143 or this Section has been made for the relevant 
assessment year, no action shall be taken under 
this Section after the expiry of four years from the 
end of relevant assessment year, unless any income 
chargeable to tax has escaped assessment for such 
assessment year by reason of failure on the part of 
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The explanation in no way can and should mean, 
and it is quite implicit in the phrase “need not 

necessarily”, that production of books of accounts 
or other evidence are of no worth in all cases and 
circumstances and what is required to constitute 
disclosure has to be something “of higher value” 

of  “penultimate effect”. The overarching principle 
embedded in it reinforces what is there in the 

common law that every assessee must discharge 
duties or obligations enjoined upon him under 
the Income Tax Act to complete the process of 

assessment.

the assessing officer” and whether or not this covers 
what is contained in the return filed. Literally meant 
it does not, and liberally meant, it turns on the flip 
side. Accepting that ‘production before’ assessing 
officer would cover ‘production for’ the assessing 
officer (through post and in on-line mode), but when 
this is read in the context of account books and other 
evidence (doctrine of sui generis), which are capable 
of being produced in person only before the assessing 
officer, one may side with the literal interpretation 
that it does not cover what is contained in the return 
filed. 

The phrase “will not amount to disclosure within 
the foregoing proviso” may also churn out a view 
that as the limitation in the explanation embraces 
actions after four years and therefore, it would not 
have any ramifications for action envisaged within 
four years. The doctrine, however, does play a very 
important role in case of action within four years 
under Section 147 and stricter interpretation would 
mean that application in such cases is not even hit by 
the explanation.

Use of the phrase ‘not necessarily’ has already been 
tested in quite a few judicial decisions and unanimity 
veers round the view that the explanation does raise 
a presumption that production of account books or 
other evidence does not tantamount to disclosure 
within the proviso but the same is rebuttable by 
leading the facts or evidence in rebuttal.

When one reads the explanation with the 
proviso carefully, one cannot miss an interesting 
puzzle. Proviso talks of disclosure of ‘material facts 
necessary for assessment’ while the explanation 
speaks of ‘books of accounts or other evidence’. 
Etymologically, the two apparently seem different 
but whether inferentially they are so, is a question 
which is worth pondering. To comprehend this, 
one may have to lay bare the schematic settings of 
what is stipulated in the explanation. The prelude to 
this comprehension is to underline the distinction 
between the terms ‘information’, ‘facts’, ‘material 
facts’, ‘evidence’ and ‘material evidence’. Quite 
interestingly, mention in the proviso is of ‘material 
facts necessary for assessment’ from which there is 
a noticeable departure to use ‘material evidence’ in 
the explanation. Whether or not this departure is 
deliberate, innocuous and material is in the realm 
of judicial scrutiny and one of the touch stone of 
scrutiny would be the concept which essentially 
means that whatever the legislation states, it states 
for a purpose.

Of course the term ‘evidence’ is well recognised 
and well understood concept in jurisprudence and 
such meaning can immediately be latched upon to 
provide the answer. But here also, there are two fold 
difficulties. One stems from the oft-repeated jargon 
that taxation cannot be subjected to and put to 
strictest test of ‘evidence’ of Indian Evidence Act. Two, 
whether ‘evidence’ is the same as ‘material evidence’ 
and one may have to travel again to Indian Evidence 
Act to see if there exists any difference between the 
two. The latter difficulty arises on account of the 
explanation stipulating that production of books of 
account or other evidence before the assessing officer 
from which ‘material evidence’ has to be discovered 
by the assessing officer with due diligence need not 
necessarily be disclosure within the proviso.

A bone of contention in this regard may also arise 
from the fact that whereas the requirement of the 
proviso is of disclosure, fully and truly of material 
facts, but production of anything (by way of books of 
accounts or other evidence), explicitly or implicitly, 
which is short of material evidence would not be a 
disclosure as per the explanation. Does that mean 
that when the explanation and the proviso are read 
together, the requirement of disclosure is of ‘material 
evidences’ and not of ‘material facts’, assuming the 
two terms differ in substance? Is it the case of tail 
wagging the dog or to say a little mildly, explanation 
going beyond what is intended of it, generally 
speaking? 

The application of the explanation to avoid vice 
of unreasonableness has to follow few caveats. The 
explanation in no way can and should mean, and it is 
quite implicit in the phrase “need not necessarily”, that 
production of books of accounts or other evidence 
are of no worth in all cases and circumstances and 
what is required to constitute disclosure has to be 
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something “ of higher value” of “penultimate effect”. 
The overarching principle embedded in it reinforces 
what is there in the common law that every assessee 
must discharge duties or obligations enjoined upon 
him under the Income-tax Act to complete the 
process of assessment. Such duties or obligations are 
bestowed on the assessee from two broad sources: 
one, disclosure of which is specifically required 
under various provisions of the Acts in the manner 
so required and two, disclosure of what is required 
by the assessing officer within the framework of 
the Income-tax Act to compute his income. The 
first caveat therefore is that the requirement of the 
explanation is to disclose only that what is required 
under and or by an authority in pursuance of the 
Law. The second caveat is that production of books 
of accounts or other evidence would fail to qualify 
as disclosure only and only when they are not 
“self- speaking” and “self-sufficient” and when such 
production of books and other evidence is “ live” 
and “ kicking”, the same would be excepted. To put 
in another way, what comes under the prohibition 
is what is virtually “dead”, “dumb” or “latent” and 
it would require due diligence on the part of the 
assessing officer to make it “live”, “speak” or “ upfront”.

Let us discuss one last dimension with regard to 
the explanation before we move to deliberate on the 
main proviso. One may reiterate that what ticks the 
proviso is the disclosure of material facts truly and 
fully and perhaps the term “material evidence” used 
in the explanation has to be read in that context only. 
Material facts, as judicially settled and explained, 
refer to primary facts. A clear distinction in primary 
and secondary facts needs to be recognised here. 
Primary facts, the explanation notwithstanding, 
should mean only plain and simple facts in the 

knowledge of the assessee based on which a prudent 
and a judicially trained mind is capable of making a 
judgment. These primary facts serve as raw material 
to turn out taxable income in a process in which 
knowledge and experience of the assessing officer 
function as catalyst.

This brings us to the second part of contemplation 
of this article, the centre of which is the importance 
of the concept of “true and full” disclosure in scrutiny 
assessments; both when proviso applies and when it 
does not. 

First is the case, when proviso applies. Proviso 
compliant cases, we know, have to meet conditions, 
for the relevant assessment year, namely (a) there 
is an assessment under Section 143(3) or under 
Section 147 (b) action under Section 147 is being 
taken after four years from the end of the relevant 
assessment year (c) income chargeable to tax has 
escaped assessment (d) such escapement is by reason 
of failure on the part of the assessee to make a return 
under Section 139 or in response to a notice issued 
under sub-Section (1) of Section 142 or Section 
148 or to disclose fully and truly all material facts 
necessary for his assessment.

What is the matter of direct and immediate 
reckoning for the purpose of this article is what is 
meant by the term “unless there is failure of material 
facts necessary for the purpose of assessment”. One 
can visualise two schools of thoughts implicit in the 
term: one, conventional and widely acceptable and 
second, quite unorthodox but not fully implausible. 
The two alternatives emanate from the interpretation 
of term “failure” more particularly. Failure possibly 
can have three connotations: first, not doing 
something when you are obliged to do (acts of 
omissions), second, doing something but doing it in 
a wrongful manner (act of commissions) and third, 
not doing something which you are not obliged to 
do (silence cases). Conventional and widely accepted 
view is that in all the three cases, there is failure and 
therefore, proviso gets applied in all the three. The 
mainstream argument of this thought is based on 
the premise that it covers all three failures namely: 
failure to disclose, failure to disclose fully and failure 
to disclose truly. Unorthodox yet not implausible 
view can be argued that proviso does not apply 
in first situation (weak case) and in third situation 
(strong case). Failure to disclose fully and truly, in 
this line of argument means that, it is implicit in the 
term that there has to be disclosure first (positive 
act) but what is disclosed is either not true or not full 

The mainstream argument of this thought is based 
on the premise that it covers all three failures 

namely: failure to disclose, failure to disclose fully 
and failure to disclose truly.  Unorthodox yet not 

implausible view can be argued that proviso does 
not apply in first situation (weak case) and in third 

situation (strong case). Failure to disclose fully 
and truly, in this line of argument means that, it is 

implicit in the term that there has to be disclosure 
first (positive act) but what is disclosed is either not 
true or not full (negative act). If that argument holds, 
then situation one and situation three gets out of the 

proviso.
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As stated before, guarantee of no action under 
Section 147 in a way is given, albeit, not directly but 

indirectly through attraction of principle of change of 
opinion. This means, then, when there is full and true 
disclosure of material facts in original assessment 
made under Section 143(3), there can hardly be the 

situation in which it can be alleged that there is 
fresh material to warrant an action under Section 147 

(barring category of cases covered by ALA Firms vs. 
CIT 189 ITR 285) which will not be hit by the principle 

of change of opinion.

(negative act). If that argument holds, then situation 
one and situation three gets out of the proviso. 

This brings us to the last part of this article which 
deals with significance of “disclosure of material 
facts necessary for assessment fully and truly” in 
non-proviso cases and more particularly in Section 
143(3) assessment cases.

To start with, let there be no confusion that there 
is no separate provision for such cases and these 
cases are governed by sub-Section (1) only and 
there is no mention of the concept of true and full 
disclosure in sub-Section 1 of Section 147. Why and 
what is the import of this concept in reassessment 
cases other than proviso compliant cases? 

One may underline, in the very outset, that this 
‘why and what import’ question has been subject 
matter of some really intense debate and deliberation. 
To cite a live and recent example, one may refer to 
the full bench decision of the Honorable Delhi High 
Court in Usha International Limited 348 ITR 485. 
In this three judges bench, majority judgment is 
delivered by two judges and third judge delivering 
a dissenting view, but both views giving some 
very critically significant observations about the 
importance of this concept in cases of reassessments 
action within four years.

We all know that the principle of change of 
opinion serves as potent check on arbitrary use 
of powers of reassessments but various nuances 
of this principle have enraged courts from time to 
time. While the judgment (supra) has been a finest 
exposition on the applicability of the concept of 
change of opinion in reassessments and its various 
nuances, yet it highlights some of the remarkable 
features on the utility of the concept of true and full 
disclosure of material facts necessary for assessment 
and its mutually thriving coexistence with adage of 
change of opinion. It is well known that the foremost 

condition to enter the arena of reassessment by 
the assessing officer is the existence of some fresh 
material yielding reason to believe that income 
chargeable to tax has escaped assessment. 

The veracity of the concept of “true and full 
disclosure” and its preventive role in action within 
four years is, thus, not direct but through the 
principle of change of opinion. The latter’s role, as 
immaculate and efficacious defense in reassessment 
actions, is time tested. Bedrock of the change of 
opinion is the formation of opinion itself, real or 
deemed, based on material or primary facts, at the 
first place; primus flow of which is full and true 
disclosure by the assessee.

This leaves one with a last riddle and that riddle 
is worth its weight in gold, looking to the fact that 
incidence of action under Section 147 within four 
years are rampant. What is that? It is, whether 
disclosure fully and truly of all material facts 
necessary for assessment is a virtual guarantee 
against an action under Section 147 within four 
years? As stated before, guarantee of no action under 
Section 147 in a way is given, albeit, not directly 
but indirectly through attraction of principle of 
change of opinion. This means, then, when there is 
full and true disclosure of material facts in original 
assessment made under Section 143(3), there can 
hardly be the situation in which it can be alleged that 
there is fresh material to warrant an action under 
Section 147 (barring category of cases covered by 
ALA Firms vs. CIT 189 ITR 285) which will not be 
hit by the principle of change of opinion. It is very 
significant to note, however, that as exhibited in 
full bench decision of Honorable Delhi High Court 
in Usha International limited (supra), there are two 
different situations and there are two divergent 
views for each situation as to what is the effect of the 
true and disclosure on reassessment proceedings. 
Situation one is when there is positive act of true 
and full disclosure of material facts by the assessee 
in original assessment under Section 143(3) and 
there is implicit inference that assessing officer 
has applied its mind to those material facts. In this 
situation, reassessments are fully barred. Situation 
two are those cases of original assessments under 
Section 143(3) where true and full disclosure of 
material facts has to be inferred/deemed in the wake 
of Section 114(e) of the Indian Evidence Act. In the 
second category of cases, whether or not bar will 
operate by means of change of opinion is a situation 
where jury is still out and certainty evades. 
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