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Income Tax Act
LD/64/01

Director General of Income Tax
vs.

M/s. Spacewood Furnishers Pvt. Ltd. 
& Ors 

13th May, 2015
Prior communication of search-reasons 
recorded is not necessary
SC holds that reasons recorded prior to 
authorising search need not be disclosed or 
communicated to the person against whom the 
warrant of authorisation is issued; No right is 
conferred on taxpayer of inspection of documents 
or to a communication of the reasons for the 
belief at the stage of issuing of the authorisation; 
HC's view that search satisfaction documents are 
not immune, reversed by SC. HC's interdiction 
of block-assessment proceedings by interfering 
with warrant of search authorisation was set-
aside.

The assessee is engaged in the business of 
manufacturing modular furniture. A block 
assessment for AY 2004-05 to AY 2009-10 was 
sought to be initiated by notices issued u/s 153A 
following a search made u/s 132. However, the 
same was interdicted by the jurisdictional High 
Court of Delhi by interfering with the warrant of 
authorisation for the search issued u/s 132 and the 
consequential search made between 19th June to 21st 

July, 2009.
The Assistant Director of Income Tax 

(Investigation), Nagpur had prepared an elaborate 
note containing several reasons as to why he had 
considered it reasonable to believe that if summons 
or notice were issued to the respondent to produce 
the necessary books of account and documents, 
the same would not be produced. The Assistant 
Director also recorded detailed reasons why he 
entertains reasons to believe that the promoters of 
the respondent-assessee company would be found 
to be in possession of money, bullion, jewellery etc. 
which represents partly or wholly income which 
has not been disclosed for the purposes of the Act. 
The said note was put up for consideration before 
the Additional Director (Investigation) who on 
perusal of the same once again proceeded to record 
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elaborate reasons for his belief that the conditions 
precedent for issuing warrant of authorisation u/s 
132 does exist in the present case.

Assistant Director (Investigation) and 
Additional Director (Investigation) were perused 
and considered by the Director (Investigation). 
Thereafter, the proposal of the DIT (Inv.) to take 
action u/s 132(1) was approved. The HC held that in 
the present case there are four satisfaction notes of 
four different authorities. One of the said authorities 
i.e., Assistant Director was not the competent 
authority u/s. 132. The Additional Director and the 
Director who are competent authorities to issue 
the warrant of authorisation, though had recorded 
their satisfaction, have not taken the final decision 
to issue the authorisation and each such authority 
had passed on the file to his immediate superior, 
namely, to the Director and then to the Director 
General. HC further held that it is eventually the 
Director General who took the decision to issue the 
search warrant but the said decision was not on the 
basis of its own satisfaction but on the basis of the 
satisfaction recorded by the Director of Income Tax 
(Investigation)

HC observed that all the satisfaction notes were in 
loose sheets and not a part of a single file maintained 
in proper sequence and order with due pagination. 
Therefore, HC though it to be a possibility that the file 
containing the satisfaction note(s) was manipulated 
and thus is of doubtful credibility. HC observed that 
the materials indicated by the department in the 
counter affidavit and the additional affidavit filed 
before it were at variance with what was revealed 
by the satisfaction note(s) placed before the Court. 
Further, the essential details with regard to source 
of information; the persons who were interrogated 
and with whom discreet enquiries were made were 
not disclosed. The necessary information revealed 
by such interrogation and discreet enquiries with 
regard to over invoicing, market information etc. 
was not indicated in the satisfaction note. Thus, 
HC thought it proper to cause interference with 
the measures undertaken by Revenue against the 
assessee. Aggrieved, the Revenue preferred Special 
Leave Petition before SC under article 136 of the 
Constitution.

SC noted that the issue under consideration 
was the ambit of power of HC to interdirect the 
search u/s 132 which should be based on warrant 
of authorisation which is required to be founded 
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on a reasonable belief of existence of conditions  
precedent to the search. SC disapproved HC’s 
observation that “when the satisfaction recorded 
is justiciable, the documents pertaining to such 
satisfaction may not be immune and if appropriate 
prayer is made, the inspection of such documents 
may be required to be allowed”, in view of  
co-ordinate bench rulings in ITO vs. Seth Brothers 
and Pooran Mal.

SC remarked that “the High Court had committed 
a serious error in reproducing in great details the 
contents of the satisfaction note (s) containing 
the reasons for the satisfaction arrived at by the 
authorities under the Act. We have already indicated 
the time and stage at which the reasons recorded 
may be required to be brought to the notice of the 
assessee. In the light of the above, we cannot approve 
of the aforesaid part of the exercise undertaken by 
the High Court which we will understand to be highly 
premature; having the potential of conferring an 
undue advantage to the assessee thereby frustrating 
the endeavor of the revenue, even if the High Court is 
eventually not to intervene in favour of the assessee”

SC stated that there was no basis for HC’s 
observation on possibility of manipulation of the 
records. SC further stated that suspicion ought 
not to be the basis of any judicial order and this is 
where the High Court had erred. SC stated that the 
remaining findings of the High Court with regard 
to the satisfaction recorded by the authorities 
appeared to be in the nature of an appellate exercise 
touching upon the sufficiency and adequacy of the 
reasons and the authenticity and acceptability of the 
information on which satisfaction had been reached 
by the authorities. Such an exercise by the HC was 
alien to the jurisdiction under Article 226 of the 
Constitution.

Thus HC’s interdiction of block assessment 
proceedings was set-aside.

LD/64/02
Commissioner of Income Tax

vs.
Travancore Sugars & Chemicals Ltd 

7th May, 2015
‘Vend fee' is a ‘fee’ for the purposes of 
disallowance u/s 43B(a) since it is a fee by 
'whatever name called'
Even if the vend fee that is paid by the respondent 
to the State did not directly fall within the 
expression 'fee' contained in Section 43B(a), it 

was a 'fee' by 'whatever name called', that is even 
if it was called 'privilege'; Vide Finance Act, 1988, 
clause (a) to Section 43B considerably widened 
by the addition of the words “by whatever name 
called”, thus any sum payable whether called tax, 
duty, cess or fee or called by some other name, 
attracts Section 43B.

The assessee is engaged in the manufacture 
and sale of foreign liquor and sugar. In its return 
of income for AY 1990-91, assessee itself showed 
that the vend fee (of R22.87 lakh) was disallowable 
u/s 43B, since the same was not paid before the 
expiry of relevant previous year. The disallowance 
was confirmed by the AO. However assessee, 
preferred an appeal before CIT(A) who deleted the 
disallowance u/s 43B. Further, the ITAT confirmed 
the order of CIT(A). Aggrieved, Revenue preferred 
a reference application before ITAT u/s 256(1). HC 
ruled in the favour of assessee. Aggrieved, Revenue 
preferred an appeal before SC.

The question before HC was that whether 
the ITAT was right in upholding the deletion of 
disallowance under Section 43B in respect of the 
vend fee of R22,87,512/- outstanding as a liability 
payable to the Government of Kerala as on the last 
day of the accounting year. 

SC noted that by Finance Act, 1988 scope of 
Section 43B(a) was widened by insertion of the 
words “by whatever name called”. Thus, to attract 
this section any sum that is payable, whether it is 
called tax, duty, cess or fee or called by some other 
name, becomes a deduction allowable under the said 
section, provided that in the previous year, relevant 
to the assessment year, such sum should be actually 
paid by the assessee.

Assessee argued that the vend fee was not in the 
nature of expressions used in Section 43B(a) as the 
fee was nothing but a consensual arrangement to 
effect the repair/replacement of very old machinery 
and equipment used by sugar mills. Revenue 
argued whether a particular vend fee is called 
"privilege" in law makes no difference in view of the 
amendment, and whether it is a fee stricto sensu as  
understood in the legislative lists in the Seventh 
Schedule to the Constitution of India or it is called 
by some other name would also not make any 
difference.

The Government of Kerala by an order dated 
April 28, 1988, imposed a levy on three sugar mills 
by way of collecting of vend fee, which would go 
into a fund, set-up for repair/replacement of old 
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machinery. SC placed reliance on co-ordinate 
bench ruling in Commissioner, Hindu Religious 
Endowments vs. Sri Lakshmindra Thirtha Swamiar 
of Sri Shirur Mutt [1954 SCR 1005] and noted that 
the state compulsorily took from the three mills, 
a vend fee for the purpose of conferring a special 
benefit on the said three mills, viz., the repair and 
replacement of existing machinery and equipment.

SC held that the amendment made to Section 
43B was attracted and that even if the vend fee that 
was paid by the assessee to the State did not directly 
fall within the expression 'fee' contained in Section 
43B(a), it was a 'fee' by 'whatever name called', that is 
even if the vend fee is called 'privilege'. SC thus ruled 
in favour of the Revenue. 

LD/64/03
Commissioner of Income Tax - 19, Mumbai

vs.
M/s Sarkar Builders 

15th May, 2015

Housing projects approved before 2005 but 
completed later are eligible for Section 80IB 
deduction.
Housing projects sanctioned and commenced 
prior to April 1, 2005 but completed thereafter are 
also entitled for the deduction; Section 80IB(10)-
clause (d) to be treated as inextricably linked with 
approval and construction of housing project 
and assessee cannot be called upon to comply 
with condition which was not in contemplation 
of assessee or Legislature when the project was 
approved; Planning of projects was as per pre-
amended law based on which assessee had 
acted and acquired vested right which could not 
be taken away.

The assessee had got sanctioned its housing 
project prior to April 1st, 2005 and the construction 
of the said housing project also started before 
April 1st, 2005. As on the date when the project 
was approved by the local authority, conditions 
stipulated in Section 80IB(10) were met by the 
assessee. A condition in clause (d) was inserted by 
way of amendment w.e.f. 01.04.2005. The question to 
be dealt in the case was whether the new conditions 
mentioned [clause (d) of Section 80IB(10) ] in the 
amended provision have also to be fulfilled only 
because the housing project in question, though 
started before 01.04.2005, was completed after the 
said date.

Revenue argued that once the project was 
financed after 1st April 2005 and on completion of 
the said project, a particular assessee had earned the 
income which was shown by assessee in a particular 
AY, it was that AY which would be the determinative 
factor and the law prevailing on the date relevant 
to the AY would have to be applied. Further, it was 
argued that since the AY was post 1st April 2005, 
clause (d) of section 80IB (10) ought to be applied.

HC observed that assessee was made aware of 
provision by which the housing project was to be 
completed as those dates were specified from time to 
time by successive Finance Acts in the same provision 
of Section 80IB. The completion dates, as specified, 
were after 1st April 2005. Once assessee arranged its 
affairs in this manner, the Revenue could not deny 
the benefit of this section applying the principle 
of retroactivity even when the provision had no 
retrospectivity. Aggrieved, Revenue preferred an 
appeal before SC by filing a Special Leave Petition.

The question before SC was whether in respect 
of those housing projects which were finished on or 
after 1st April 2005, though sanctioned and started 
much earlier, the stipulation contained in clause (d) 
of section 80IB (10) had to be satisfied. 

SC relied on Bombay HC ruling in CIT vs. 
Brahma Associates [Income Tax Appeal No. 1194 of 
2010 (Bombay HC)] wherein it was held that since 
the expression 'housing project' was not defined 
under the Act, the intention of Parliament was 
that whatever was approved by the local authority 
under the extent rules as a housing project would 
be treated as 'housing project' for the purpose of 
section 80IB, inasmuch as sub-Section (10) itself 
mandated that housing project was to be approved 
by a local authority as such an approval was a 
necessary condition for claiming the deduction. It 
was further held that when the local authority had 
approved a housing project, whether 'residential' 
or 'residential cum commercial' the assessee was 
entitled to a deduction on the entire profit including 
the commercial establishment’s portion.

SC noted that prior to April 1st, 2005, developers/
assessees who had got their projects sanctioned 
from the local authorities as 'housing projects', even 
with commercial user, though limited to the extent 
permitted under the DC Rules, were convinced that 
they would be getting the benefit of 100% deduction 
of their income from such projects u/s. 80IB. It was 
noted that projects were sanctioned much before 
01.04.2005. SC stated that “As per the permissible 
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commercial user on which the project was sanctioned, 
they started the projects and the date of commencing 
such projects is also before 01.04.2005. All these 
assessees were made known of the provision by which 
these projects are to be completed as those dates have 
been specified from time to time by successive Finance 
Acts in the same provision Section 80IB. In these 
cases, completion dates were after 01.04.2005. Once 
they arrange their affairs in this manner, the Revenue 
cannot deny the benefit of this section applying the 
principle of retroactivity even when the provision had 
no retrospectivity.”

SC noted that assessee’s planning was as per 
the law prevailing prior to 1st April 2005 and so 
assessee acted and acquired vested right thereby 
which could not be taken away. SC remarked that “It 
was ludicrous on the part of the Revenue authorities 
to expect the assessees to do something which was 
almost impossible”. SC further noted that in order 
to avail the benefit, one cannot expect an assessee 
to comply with a condition that was not a part of 
the statute when the housing project was approved. 
Thus, SC held that the only way to resolve the 
issue would be to hold that clause (d) was to be 
treated as inextricably linked with the approval and 
construction of the housing project and an assessee 
could not be called upon to comply with the said 
condition when it was not in contemplation either 
of the assessee or even the Legislature, when the 
housing project was accorded approval by the local 
authorities.

Thus, SC ruled in favour of the assessee and held 
that housing project contemplated u/s 80IB (10) 
included commercial establishments or shops also 
and that the assessee was entitled to the benefit of 
Incentive deduction.

Service Tax
LD/64/04

Rohan & Rajdeep Infrastructure Pvt. 
Ltd. 
vs.

Commissioner of Central Excise and 
Service Tax, Ludhiana Commissionerate

29th April, 2015
Dismissal of Review application of assessee 
upheld, absent any infirmity with original order; 
Merely because Tribunal had exempted an 
appellant from pre-deposit of service tax under 
on identical background, it cannot be said that 
Tribunal was unjustified in dismissing assessee 

review application; Also it wasn’t the case of 
assessee that pre-deposit of the service tax would 
cause any undue hardship to it.
The instant appeal was admitted on the following 
question of law:
“Whether, on the facts and in the circumstances of 
the case, the Hon’ble CESTAT is correct in dismissing 
the application for modification of the stay order 
dated 13.11.2013 and directing the Appellant to 
make pre-deposit of entire amount of service tax of 
R1,70,91,927/- plus the proportionate interest, when 
a coordinate bench (in which the Technical Member 
is common) in a similar case of Prem Kumar Maini 
has waived the requirement pre-deposit of the entire 
demand.”

The assessee is a registered with the Service 
Tax Department under the taxable category of 
‘commercial and industrial construction services’. 
The assessee had entered into a concession agreement 
to modernise and develop a bus terminus, as a part 
of execution of the infrastructure project, which was 
awarded by the Punjab Infrastructure Development 
Board (PIDB) and the Department of Transport, 
Government of Punjab. The assessee was to be 
compensated for the expenses incurred towards 
the execution of the contract by way of granting 
rights to collect ’Bus Adda Fees’ from the Punjab 
State Transport Buses, using the bus terminus, as 
per the concession agreement, towards the costs of 
investing its own funds.

The assessee was of the view that ’Adda 
Fees’ were collected for the recovery of cost of 
construction and maintenance and so the activity 
fell under ’Commercial or Industrial Construction’, 
which is exempted from the levy of service tax. The 
adjudicating authority held that ’Adda Fees’ has 
been charged as per the agreement, from various 
bus operators and transporters, in lieu of providing 
various facilities of embarking/disembarking 
the passengers. It was, accordingly, held that the 
activities carried out by the appellant were not 
taxable. It was also noticed that the parking facilities 
of buses and other vehicles had been done on the 
open land and parking fees was charged on the 
basis of time duration for which the vehicles were 
parked and accordingly, the demand of service tax 
was confirmed along with interest, as provided 
under Section 73(1) of the Act read with Section of 
the Finance Act along with penalty under Sections 
76, 77 and 78 of the Act , by excluding the period of 
limitation.
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The appellant filed an appeal before the Tribunal 
along with the stay application, which was decided on 
13.11.2013, by holding that under Section 65 (104c) 
of the Act, taxable services were being rendered. 
The Tribunal, however, came to the conclusion 
that whether the extended period of limitation 
was lawfully invoked was an issue which was to be 
decided at the time of final hearing of the appeal 
as it was the case of the assessee. Accordingly, the 
proportionate penalty u/s 78 imposed amounting to 
R1,70,91,927/- was waived and the balance amount 
was directed to be deposited by 16.01.2014.

Instead of depositing the amount, the assessee 
filed an application seeking review of order mainly 
on the ground that in a similar case of one Prem 
Kumar Maini, the Tribunal had granted full 
waiver of pre-deposit. The Tribunal dismissed the 
review application stating that ‘Adda Fees’ in that 
similar case were statutory fees collected as per the 
directions of the State of Punjab and therefore those 
could not be held at par with instant fees which 
was being collected as concessionaire arrangement. 
Aggrieved, the assessee preferred an appeal before 
the High Court.

HC remarked that merely because the words used 
are similar, namely, the ’Adda Fees’, would not be a 
ground to grant the benefit of exemption from pre-
deposit, as has been rightly argued by counsel for the 
Revenue. The Tribunal had rightly distinguished the 
case and also the assessee in the instant case is not 
alleged to be suffering from any undue hardship as 
such. The discretion which has, thus, been exercised 
by the Tribunal in directing only payment of service 
tax demand besides remittance of interest, cannot be 
said to be unjustified, in any manner and the interest 
of the Revenue has also been protected by directing 
the deposit of the taxable amount.

HC remarked that “The initial order was passed 
on 13.11.2013 and the modification/review could 
not have been, thus, prayed for, in the absence of any 
illegality or irregularity in the first order and merely 
that it came to the notice of the counsel that allegedly, 
in similar circumstances, the interim benefit had 
been granted to another party, would not itself be a 
ground for review, as such”.

LD/64/05
Greatship (India) Ltd. 

vs. 
Commissioner of Service Tax

28th April 2015 (Bom HC)

A notification bringing substantive change in law 
cannot be considered clarificatory and cannot be 
presumed to be retrospective

Assessee entered into two contracts with ONGC 
for providing drilling rig, equipment and crew for 
drilling operations as specified by ONGC in the 
Continental Shelf and Exclusive Economic Zone of 
India. The assessee discharged service tax liability in 
respect of services rendered by it to the installations, 
structures and vessels in the CSI/EEZI for the period 
between 7-7-2009 and 27-2-2010. Demand was 
raised for service tax on services rendered by these 
vessels for the purpose of prospecting mineral oil 
and as such for the services consumed by CSI/EEZI.

Vide Notification no. 1/2002 Service tax was 
made applicable to designated areas of CSI/EEZI. 
It was amended by notification no. 21/2009-ST 
dated 7-7-2009 to include services provided to 
installations, structures and vessels in the entire 
CSI/EEZI. By notification no. 14/2010-ST dated 27-
02-2010 tax net was widened to bring within tax net 
any services provided for all activities pertaining to 
construction of installations, structures and vessels 
for the purposes of prospecting or extraction or 
production of mineral oil and natural gas and supply 
thereof. It was argued by department that services 
were already covered by Notification of 2002 as 
amended on 7-7-2009 and that Notification dated 
27-2-2010 was only a clarificatory in nature.

It was observed by the High Court that:
An explanation to a statutory provision may fulfil 
the purpose of clearing up an ambiguity in the main 
provision or an Explanation can add to and widen 
the scope of main section. However, when such a 
provision changes the law, it is not presumed to be 
retrospective, irrespective of the fact that the phrases 
used are 'it is declared' or 'for the removal of doubts’.

It is equally settled that a taxing statute is 
required to be strictly construed. Common sense 
approach, equity, logic, ethics and morality have 
no role to play while interpreting the taxing statute. 
It is equally settled that nothing is to be read in, 
nothing is to be implied and one is required to look 
fairly at the language used and nothing more and 
nothing less. No doubt, there are certain judgments 
of the Apex Court which also holds that resort to 
purposive construction would be permissible in 
certain situation. However, it has been held that 
the same can be done in the limited type of cases 
where the Court finds that the language used is so 
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obscure which would give two different meanings, 
one leading to the workability of the Act and another 
to absurdity.

Hence, the 2010 Notification cannot be said to be 
clarificatory in nature, but it brings about substantive 
change in law. Whereas the 2002 Notification as 
amended by 2009 Notification is applicable only to 
the services rendered to installations, structures and 
vessels, the 2010 Notification widens the tax scope 
and amongst various other services also brings into 
the service tax net the services rendered to or by the 
installations, structures and vessels. 

Excise Law
LD/64/06

M/s Coal Handlers Pvt. ltd.
vs.

Commissioner of Central Excise, Range –I, Kolkata
5th May, 2015

Only supervising and liaisoning with coal company 
and railways to ensure loading of material as per 
schedule is not C&F service.

Assessee was engaged in providing services as 
agent w.r.t. coal required for cement production 
to Ambuja Companies. Coal allotment is done 
through Linkage Committee considering location 
of coal and Railways commitment for movement 
of coal. Assessee appointed by Companies to 
maintain liason with Railways and to undertake a) 
Following up allotment of coal rake, b) expediting 
and supervising loading and labelling of rail wagons, 
c) drawing samples of coal loaded, d) Ensuring 
payments of Railway freight and e) dispatching rail 
receipts to companies. Service tax was demanded by 
department on above activities of agent under C&F 
agent services.

U/s 65 (25) of the Finance Act, "clearing and 
forwarding agent" means any person who is engaged 
in providing any service, either directly or indirectly, 
connected with the clearing and forwarding 
operations in any manner to any other person and 
includes a consignment agent.” The appellants 
initially obtained registration under category of 
C&F agent but subsequently opted to surrender 
the same on the ground that their services are not 
covered under the category. The surrender was 
rejected by Superintendent and appeal of Appellants 
was dismissed by Comm(A)with further dismissal 
by CESTAT. While relying on its own judgment 
in Prabhat Zarda Factory (India) Ltd. CESTAT 
observed that “the use of the expression "any" and 

"indirectly" in the said definition of clearing and 
forwarding agent, is indicative of the fact that the 
scope of the services to be provided by clearing and 
forwarding agent is quite wide. He is not only the 
person who is actually dealing with the goods, which 
has to be termed as clearing and forwarding agent, 
but even if the services are indirect and if the same 
are connected with the clearing and forwarding 
operations in any manner of the other persons, 
he would be covered within the scope of the said 
definition.”

As another bench of the Tribunal had a contrary 
view, it was referred to Full Bench which overruled 
Prabhat Zarda case in Larsen and Toubro Ltd. vs. 
CCE. The Bench observed that the expressions 
"directly or indirectly" and "in any manner" occurring 
in the definition of "clearing and forwarding agent" 
cannot be isolated from the activity of clearing and 
forwarding operations and normally a C&F Agent 
undertakes the following activities:(i) receiving 
goods from Premises of principal(ii) Warehousing 
goods(iii) Receiving despatch orders from 
principal(iv) Arranging despatch per directions 
of Principal (v) Maintaining records of goods  
and stock and(vi) Preparing invoices on behalf of 
principal.

While accepting the above interpretation put 
forward in L&T, the Hon’ble Supreme Court observed 
that in order to qualify as a C&F Agent, such a person 
is to be found to be engaged in providing any service 
connected with 'clearing and forwarding operations' 
directly or indirectly which constitute activities 
which pertain to clearing of the goods and thereafter 
forwarding those goods to a particular destination, 
at the instance and on the directions of the principal”. 
It further observed that, “it would essentially include 
getting the coal cleared as an agent on behalf of the 
principal from the supplier of the coal and thereafter 
dispatching/ forwarding the said coal to different 
destinations as per the instructions of the principal. 
On the facts of the present case, we find that none 
of the aforesaid activities are performed by the 
appellant. Movement of the coal is under the contract 
of sale between the coal company and Ambuja 
companies. The primary job of the appellant, as per 
the contract between the appellant and the Ambuja 
companies, is of supervising and liaisoning with the 
coal company as well as the Railways to see that the 
material required by Ambuja companies is loaded as 
per the schedule. At no stage custody of the coal is 
taken by the appellant or transportation of the coal, 

136



Legal Update

www.icai.org 137THE CHARTERED ACCOUNTANT    JULY 2015

as forwarders, is arranged by the appellant. We are, 
thus, of the clear opinion that the services rendered 
by the appellant would not qualify as C&F Agent 
within the meaning of Section 65(25) of the Act.”

LD/64/07
M/s Servo Med-Industries Pvt. Ltd.

vs.
Commissioner of Central Excise, Mumbai

7h May, 2015
Sterilisation of disposable syringes and 
needles does not constitute manufacture 
since there is no 'transformation'.
Sterilisation of disposable syringes and needles 
used for medical purposes, does not constitute 
‘manufacture’ under Excise Law; Syringe and 
needle is finished product in itself, sterilisation 
does not lead to any value addition in same; 
Sterilisation does not bring about a transformation 
into new and different article. 

Between the period of June 1995 and March 
19987, the assessee had purchased syringes and 
needles in bulk from open market. It would then 
sterilise the syringes and needles and put one syringe 
and needle in an assembled form in a printed plastic 
pouch. The syringe and needle were capable of use 
only once and hence, were disposable. The packed 
plastic pouches were sold to an industrial customer 
Hoechst Marion Roussel Ltd. under the brand name 
‘Behring’ belonging to the purchaser.

A show cause notice was issued by Revenue 
alleging that sterilisation brings about a change in 
the character of the final product, which becomes 
disposable syringes and needles. Therefore, a new 
commodity having a different character comes 
into existence and therefore excise duty was again 
leviable by assessee. The Asst. Commissioner of 
Central Excise held that the process of sterilisation 
was essential to complete manufacture before the 
products are sold in the market. This being so, the 
process of sterilisation was found to be an integral 
and inextricable part of the manufacturing process 
to make the product marketable. It was further 
held that the process of sterilisation brings about a 
transformation of the product by making something 
non-sterile sterile.

The order of Asst. Commissioner was set aside 
by Commissioner (Appeals), stating that the process 
of sterilisation does not bring about any change in 
the basic structure of syringes and needles even 
though post-sterilisation, the value of the product 
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gets enhanced. He further held that under Section 
2(f ) of the Central Excise Act, there is no mention 
of the test of integral or inextricable process and 
found that the wrong test had been applied to arrive 
at the wrong result. However, CESTAT, set aside the 
appellate order of Commissioner. Hence, the appeal 
before SC was filed.

Supreme Court observed as follows: 
The syringes and needles are finished or complete 
in themselves. They can be used or sold for 
medical purposes in the form in which they are. 
All articles used medically in surgical operations 
must of necessity first be sterilised. SC remarked 
that if Revenue’s contention is accepted, every time 
such instruments are sterilised, the same surgical 
instrument is brought forth again and again by way 
of manufacture and excisable duty is chargeable on 
the same. This would lead to an absurd result and fly 
in the face of common sense. SC further remarked 
that if a surgical instrument is being used five times 
a day, it cannot be said that the same instrument has 
suffered a process which amounts to manufacture in 
which case excise duty would be liable to be paid on 
such instruments five times over on any given day 
of use.

SC held that the disposable syringe and needle is 
finished product in itself. Sterilisation does not lead 
to any value addition in the said product. All that 
the process of sterilisation does is to remove bacteria 
which settles on the syringe’s and needle’s surface, 
which process does not bring about a transformation 
of the said articles into something new and different. 
Such process of removal of foreign matters from a 
product complete in itself would not amount to 
manufacture but would only be a process which is 
for the more convenient use of the said product. 
In fact, no transformation of the original articles 
into different articles at all takes place. Neither the 
character nor the end use of the syringe and needle 
has changed post-sterilisation. The syringe and 
needle retains its essential character as such even 
after sterilisation.

Thus, the SC allowed assessee’s appeal and set 
aside CESTAT order.

LD/64/08
Union of India & Ors.

vs.
Uttam Steel Ltd. 

5th May, 2015
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Section 11B of the Central Excise Act, 1944–
rebate application
In case of rebate application under Section 11B, 
where the period of limitation provided by the 
extant Act has elapsed, a future amendment in 
the provisions increasing the period of limitation 
cannot be retrospectively applied to such rebate 
applications.

The assessee manufactured and exported 
galvanised corrugated sheets. While shipping 
the product on board on 25.5.1999 and 10.6.1999 
respectively, as per the law prevailing at the relevant 
time, the assessee had to file claims for rebate within 
six months from the date of shipment. However, 
claims for rebate on both counts were filed only 
on 28.12.1999, which was beyond the period of six 
months under Section 11B of the Central Excise Act, 
1944 as it stood at that time. However, Section 11B 
was later amended on 12.5.2000, where the period of 
six months was substituted by a period of one year. 

The assessee’s case was that since the rebate 
application was filed within the period of one year 
from the date of the two shipments, and keeping 
in mind the revised provision, they were within 
time. The department argued that Section 11B was 
squarely attracted and as the original claim was itself 
time barred being beyond the period of six months, 
an amendment to Section 11B later made would not 
apply to revive a claim that was already made out of 
time. The Deputy Commissioner (Rebate) rejected 
the claim for rebate on the ground that they were time 
barred. However, the appellate authority allowed the 
assessee’s appeal holding that the extended period 
of one year was available to the assessee, the period 
prescribed for limitation being procedural law and, 
therefore, retrospective in nature.

Against this order, the Central Government 
allowed the revision applications of the Union 
holding that the extended period of limitation of 
one year was not available to the assessee. However, 
on the assessee’s writ petition, the High Court ruled 
that the subject amendment has a retrospective 
effect and thus, decided in favour of the assessee.

The Supreme Court held as under:
There is no doubt whatsoever that a period of 
limitation being procedural or adjectival law would 
ordinarily be retrospective in nature. This, however, 
is with one proviso super added which is that the 
claim made under the amended provision should 
not itself have been a dead claim in the sense that 

it was time barred before an Amending Act with 
a larger period of limitation comes into force. The 
Hon’ble Supreme court in the case of S. S. Gadgil 
vs. Lal and Company (AIR 1965 S.C. 171) stated 
that “The authority of the Income Tax Officer under 
the Act before it was amended by the Finance Act of 
1956 having already come to an end, the amending 
provision will not assist him to commence a 
proceeding even though at the date when he issued 
the notice it is within the period provided by that 
amending Act. This will be so, notwithstanding the 
fact that there has been no determinable point of 
time between the expiry of the time provided under 
the old Act and the commencement of the amending 
Act.” Further, in the above case, the Hon’ble Supreme 
Court also noted that “Provision must be read 
subject to the rule that in the absence of an express 
provision or clear implication, the legislature does 
not intend to attribute to the amending provision a 
greater retrospectivity than is expressly mentioned, 
nor to authorise the Income Tax Officer to commence 
proceedings which before the new Act came into force 
had by the expiry of the period provided, become 
barred."

The effect of the amendment of Section 11B on 
12th May, 2000 is that all claims for rebate pending 
on this date would be governed by a period of one 
year from the date of shipment and not six months. 
This, however, is subject to the rider that the claim 
for rebate should not be made beyond the original 
period of six months. On the facts of the present 
case, since the claims for rebate were made beyond 
the original period of six months, the respondents 
cannot avail of the extended period of one year on 
the subsequent amendment to Section 11B. The 
limitation period of six months has to be strictly 
applied.

Therefore, the Hon’ble Supreme Court rejected 
the rebate claim of the assessee and allowed the 
appeal filed by the Revenue.

Customs Law
LD/64/09

Commissioner of Customs (Import), Mumbai
vs.

M /s Hindalco Industries Ltd
11h May, 2015

Licence fee and fees paid for basic 
engineering, training and technical services 
not includible in assessable value of 
imported capital goods.
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Licence fee and fees paid for basic engineering, 
training and technical services not includible in 
assessable value of imported capital goods, under 
Rule 9 of Customs Valuation (Determination of 
Price of Imported Goods) Rules, 1988; SC ruling 
in Essar Steel Ltd held to be squarely applicable.; 

The issue before SC was whether fee licence 
and fees paid for basic engineering services were 
required to be added to invoice under Rule 9 of 
Customs Valuation (Determination of Price of 
Imported Goods) Rules, 1988.

The assessee is engaged in manufacture of copper 
and copper products in its smelter plant. For setting 
up of the said smelter plant, it had imported certain 
capital goods from a few foreign suppliers, which 
included M/s. Outokumpu Engineering Contractors, 
Finland (for short "OEC"). Three agreements dated 
12th November, 1994 were entered into between 
the respondent and the OEC. These were known 
as Licence Agreement, Delivery of Proprietary 
Equipments Agreement and Basic Engineering, 
Training and Technical Services Agreement. Under 
the Delivery of Proprietary Equipments Agreement, 
capital goods for setting up of the plant in the sum 
of US $ 2.10 crore were imported. The bill of entry 
showing the aforesaid invoice value was filed.

As per the Revenue, this assessable value 
ought to have been loaded with the consideration 
that was agreed for Licence Agreement as well 
as Basic Engineering, Training and Technical 
Services Agreement. Upon adjudication the Asst. 
Commissioner of Customs held that the payments 
made in the other two agreements need not be added 
to the invoice under Rule 9 of the Customs Valuation 
(Determination of Price of Imported Goods) Rules, 
1988 however the assessable value of the equipment 
imported for sulphuric acid plant should be loaded 
by 2.03% of said Rules.

Against such an order of the Asst. Commissioner, 
Revenue filed an appeal before the Commissioner 
(Appeals). The appeal was allowed and it was 
held that, the licence fee and fees paid for basic 
engineering services should be added to invoice 
price of imported goods for copper smelting plant 
in terms of Rule 9 of aforesaid Rules. Aggrieved, 
assessee preferred an appeal which was allowed 
CESTAT. Revenue filed an appeal against the order 
of the CESTAT, before the SC.

SC observed that CESTAT had gone into the 
various provisions of the three agreements and 
come to the conclusion that neither the fees paid 

under the Licence Agreement nor under the Basic 
Engineering, Training and Technical Services 
Agreement were related to the import of the 
capital goods. Further it was also not a condition 
of sale, and therefore the CESTAT had recorded 
the finding that the provisions of Rule 9(1)(b)(iv) 
or Rule 9(1)(c) or Rule 9(1)(e) of the aforesaid Rules 
would apply to the facts of the case. Further, both 
the Agreements, viz., Licence Agreement as well as 
Basic Engineering, Training and Technical Services 
Agreement, pertained to the services that were to be 
provided post import of the aforesaid goods and on 
this ground also, the value of these services could 
not have been loaded into the value of the goods at 
which those were imported.

SC observed that assessee had entered into 
agreements with one M/s Davy Dravo. Apart from 
the agreement for supply of equipment, other 
agreements were Basic Engineering and Training 
Agreement, Process Licence Agreement and 
Supervisory Services Agreement. SC observed that 
the consideration of the these three agreements 
was laid into the valuation of supplies made by 
Davy Dravo and the supplies from said Company 
constituted merely 16 percent of total capital goods 
and the remaining capital goods were purchased 
from some other exporters as well as indigenous. 
Therefore, SC held that this case was also squarely 
covered by judgment of SC in M/s. Essar Steel Ltd 
(supra).

Accordingly, SC set aside the order of CESTAT's 
and dismissed Revenue’s appeal.

 
LD/64/10

M/s Tata Chemicals Ltd.
vs.

Commissioner of Customs (P), Jamnagar
14th May, 2015

Chemical analysis of imported goods by held 
to be ultra vires procedure prescribed under 
Act.
Where importer furnishes all necessary documents 
to support the fact that ash content was less 
than 12%, proper officer, at the very least, must 
state that documents produced do not inspire 
confidence for some good prima facie reason; 
Test reports based on samples (for determining 
ash content) held as not reliable if samples are 
drawn against procedure prescribed in law, finds 
entire chemical analysis ultra vires Section 18(b) 
of Customs Act; There can be no estoppel against 
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law; The Customs Authorities are not absolved 
from following the law depending upon the acts 
of a particular assessee; 

The assessee is engaged in the manufacture of 
soda ash and Coke. For the manufacture of Coke, they 
required coking coal which was imported by them. 
Notification No. 35 /90 exempted coking coal having 
ash content below 12% from basic customs duty that 
was in excess of 5%. In addition, Notification Nos. 
36/90 and 23/91 exempted coking coal with ash 
content of less than 12% from the whole of auxiliary 
duty and additional duty of customs.

In 1991, assessees entered into an agreement 
with Philbro Energy Company, USA for supply of 
30500 metric tons, CIF, of Low Ash Metallurgical 
Coal produced by Kembla Coal and Coke, Australia. 
In the contract, it was specifically provided that 
the ash content was not to exceed 10.3% and that 
the sampling and analysis was to be done by an 
independent inspection agency of international 
repute, Cargo Superintendents Company (Asia) 
Pty. Limited (CASCO), at the loading port and that 
CASCO was to give a certificate regarding analysis 
of the coking coal.

In accordance with the agreement, the assessee 
imported 33462 metric tons of coking coals whereas 
B.L.A. Coke Private Limited imported 5000 metric 
tons of coking coal. Detailed sampling was done 
by CASCO while the coal was being loaded on 
to the ship. The two consignments were divided 
into samples of 3000 metric tons each and from 
each sample CASCO took samples weighing 470 
kilograms each. The primary samples were passed 
through secondary sampling, crushing and tertiary 
treatment. 13 sample units were separately tested, 
their analysis report obtained and the average 
furnished in the form of a consolidated test report. 
This report stated that the moisture content was 
7.2% and the ash content of the said coking coal was 
9.8%.

When the consignment arrived, assessees filed 
the Bill of Entry, produced the certificate from 
CASCO and claimed exemption under the aforesaid 
notifications. Revenue collected the samples of 20 
Kgs. each. The assessees claimed that the samples 
were not drawn in the presence of an employee of 
assessees, whereas Revenue stated that the samples 
were drawn in the presence of one Mr. K. M. Jani, 
allegedly an employee of Bhagwati and Company 
(clearing agents appointed by assessees). The 
samples drawn by Revenue were sent to Central Fuel 

Research Institute (CFRI), Dhanbad, to be analysed. 
CFRI reported that the ash content of the coal 
belonging to Tata Chemicals Ltd was 13.8%, while 
it was 12.6% for B.L.A. Coke Pvt Ltd. On objection 
being made to the said report, the Superintendent 
Okha sent two samples to the Chief Chemist, 
Central Revenue Control Laboratory (CRCL) on 
15.2.1992. CRCL in turn submitted its report after 
another delay of 10 months and reported that Tata 
Chemicals coal had an ash content of 12.21% and 
that of B.L.A. 12.33%.

By an order dated 31.3.1995, the Assistant 
Collector demanded an amount of R3,95,77,324/- 
from Tata Chemicals and an amount of R59,136,771/- 
from M/s. B.L.A. Coke Private Limited. This order 
was set aside by the Commissioner (Appeals). 
CESTAT however upheld the demand. Aggrieved, 
assesses filed appeals before the SC.

Before the SC, the assessee stated that the 
Australian Company from whose mines the coking 
coal was sent, generally mined coal with an ash 
content of less than 12%. The Assessee also stated 
that CASCO, the test agency, was internationally 
renowned and had given a test report/certificate 
of quality which described how meticulously they 
have taken samples in accordance with law and how 
ultimately the samples were found to contain ash 
at only 9.8% following the gross air dried method. 
Assessee also referred to Section 18 of the Customs 
Act and stated that since no fault had been found 
with CASCO's certificate, the entire sampling done 
by the customs authorities was invalid in law.

Revenue argued that the samples taken by 
the Inspector could be taken because statutory 
authority is given for the same by Section 18 of 
the Customs Act. It was further argued that even 
though the samples may not have been taken 
strictly in accordance with IS 436 nonetheless due 
to presence of Mr. Jani, the rule of estoppel would 
apply against the assessee. Revenue put it on record 
that Section 18(b) provided that imported goods 
can be subjected to chemical or other tests for the 
purpose of assessment of duty thereon where the 
proper officer ‘deems it necessary’ to do so subject 
the imported goods.

SC analysed Section 18 of the Customs Act. 
SC observed that assessee had furnished all the 
necessary documents to support the fact that the ash 
content in the coking coal imported was less than 
12%. Referring to the expression ‘deems it necessary’, 
SC opined that Revenue must, when questioned, at 
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the very least, state that the documents produced 
did not inspire confidence for some good prima facie 
reason. SC observed that Revenue had never stated 
that CASCO's certificate of quality ought to be 
rejected or is defective in any manner, and therefore 
the entire chemical analysis of the imported goods 
done by the Department was ultra vires Section 
18(b) of the Customs Act.

SC also pointed out that the samples drawn were 
not drawn in accordance with law and were drawn 
with no regard to IS 436. SC placed reliance on 
decisions in the case of Bombay Oil Industries (P) 
Ltd. vs. Union of India [1995 (77) E.L.T. 32 (S.C.)] 
and Union of India vs. Delhi Cloth & General Mills 
Co. Ltd. [1963 Suppl. (1) SCR 586], where it was held 
that if the method of testing of any item of Central 
Excise tariff was not mentioned, then the Indian 
Standard Institution's method would be applicable. 
SC held that the same principle was applicable to 
Customs Act as well.

SC held that as the samples drawn by Customs 
Inspector were drawn contrary to the express 
provisions of IS 436, test reports based on the same 
cannot be looked at. Additionally, SC stated that that 
the basis of the Tribunal's judgment that even though 
the samples were drawn contrary to law, assessee 
would be estopped because their representative 
was present when the samples were drawn and 
they did not object immediately, was completely 
perverse finding both on fact and law. SC noted that 
no representative of the assessee was present at the 
time the Customs Inspector took the samples.

SC stated that the Tribunal ought to have 
realised that there can be no estoppel against law. 
SC remarked that if the law requires something 
be done in a particular manner, it must be done in 
that manner, and if not done in that manner, the 
same has no existence in the eye of law at all. SC 
also observed, “The Customs Authorities are not 
absolved from following the law depending upon the 
acts of a particular assessee. Something that is illegal 
cannot convert itself into something legal by the act 
of a third person.”

Thus, assessee’s appeals were allowed by the SC.

LD/64/11
Commissioner of Customs, Bangalore

vs.
Modicom Network Pvt. Ltd.

11th May, 2015
Modules in form of Populated Printed 

Circuit Boards (PPCBs) held to be correctly 
classified under Chapter heading 8517.90 
“Parts (other than populated PCBs)”

SC observed that the tax effect in the impugned 
case was only R7,66,755/-. The assessee had 
imported module in the form of Populated Printed 
Circuit Boards (PPCBs) and classified the same 
under Chapter Heading No. 8517.90. [Chapter 
Heading 8517.90 corresponds to ‘Parts (other than 
populated PCBs)’ bearing 5% standard tax rate]. The 
Commissioner accepted the aforesaid classification.

The assessee had paid duty of R22,28,788/- in 
view of the aforesaid classification and the amount 
of R7,66,755/- became refundable and that refund 
was sanctioned. 

The Revenue was not satisfied with the  
aforesaid order of the Commissioner. It wanted to be 
classified in 8518.30 [Heading 8518.30 corresponds 
to ‘Line telephone Handsets bearing 15% standard 
tax rate]. It filed the appeal before the Commissioner 
and in which it was unsuccessful. Thereafter, the 
order was challenged before the CESTAT and it has 
also rejected the contention of the Revenue. 

SC observed from the perusal of the order of 
CESTAT that the classification was done after 
appreciating the factual matrix. Therefore SC held 
that no question of law arose in this instant matter. 
SC thus dismissed Revenue’s Appeal.

LD/64/12
M.P. Steel Corporation 

vs. 
Commissioner of Central Excise

23rd April 2015 (SC)
Section 14 of Limitation Act principles extended 
to proceedings before the Tribunal and other 
quasi-judicial authorities to grant justice.

The Assessee engaged in ship breaking  
activity was slapped with a notice for short 
payment of customs duty and order was issued 
by Superintendent on 02-04-1992 in pursuance  
of policy framed by Commissioner. The order was 
challenged by Assessee before the Tribunal on 22-
06-1992, (within 80 days of OIO). On appeal by 
department in 2000, Supreme Court held on 12-03-
2003 that appeal against OIO was not maintainable 
before Tribunal as it was without jurisdiction. 
Subsequent appeal filed by assessee before 
Commissioner (Appeals) on 23-05-2003 (82 days of 
Court’s Order) was rejected as barred by limitation 
beyond 60 days+30 days time limit as per existing 
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law which stood 180 days prior to amendment in 
2001.

It was argued by Assessee that principles of 
Section 14 of Limitation Act would apply to exclude 
time spent in pursuing remedy before wrong forum 
and old time-limit would apply and further the 
entire period starting from 25-3-1992 up till 12-
3-2003 ought to be excluded by applying section 
14 of Limitation Act. However, Revenue argued 
that Section 128 of the Customs Act excluded the 
application of Section 14 of Limitation Act in that 
scheme of the Section is that only a limited period 
should be given to an assessee beyond which the 
appeal would become time barred.

On the facts of this case, as earlier the Supreme 
Court order dated 12-3-2003 itself points out, 
there was some confusion as to whether what was 
appealed against was the Superintendent's order 
or the Collector's order. The assessee bona fide  
believed that it was the Collector's order which  
was appealed against and hence an appeal to the 
Tribunal would be maintainable.

It was observed by the Hon’ble Court that even 
though the Limitation Act applies only to Courts 
but principles of section 14 may be extended to 
the Tribunals/quasi-judicial authorities. Whenever 
a person bona fide prosecutes with due diligence 
another proceeding which proves to be abortive 
because it is without jurisdiction, or otherwise no 
decision could be rendered on merits, the time  
taken in such proceeding ought to be excluded 
as otherwise the person who has approached the 
Court in such proceeding would be penalised 
for no fault of his own. Section 128 of Customs 
Act is not a complete code and does not provide  
for a long period; hence remedy is to be sought from 
principles laid down in Section 14 of Limitation 
Act. Though periods of limitation are procedural  
in nature and would ordinarily be applied 
retrospectively; however, a new law prescribing 
a shorter period of limitation cannot extinguish 
existing period of limitation. The Assessee has filed 
the appeal within 162 days (80+82) which is well 
within the time limit of 180 days as per pre-amended 
Section 128. Therefore the matter was remanded 
back to be decided on merits.

Sales Tax
LD/64/13

Pradip Nanjee Gala
vs.

Sales Tax Officer & Others 
29th April, 2015

Settlement with State Govt does not exempt 
partner's liability against firm's dues
Act/Rules being silent on any settlement of the 
nature entered into between the partner and 
State Govt, external circumstances cannot be 
considered by Commissioner while exercising 
power of remission; Settlement reached between 
assessee and State Govt for part payment of tax 
liability of partnership firm did not fall under four 
corners of Act/Rules. 

The issue before the SC was that whether 
Revenue could resile from a settlement entered 
into with the assessee on the basis of which the  
appellant has already paid and settled his dues under 
the Act.

The appellant had joined as a partner in an 
assessee-firm. The assessee had preferred appeals 
against the assessment orders of the AO, which were 
dismissed by the First Appellate authority. Aggrieved, 
the appellant approached the Maharashtra Sales 
Tax Tribunal. During the pendency of the appeals, 
assessee had addressed a letter to the State Minister 
for Finance, seeking settlement of tax dues payable 
by him as a partner of the Firm, which was 
accepted as well as implemented by the order of the 
Commissioner.

The revenue argued that apart from the power 
of remission of tax payable by the dealer u/s 45 of 
Act, there exists no other provision which would 
empower the authorities to settle the liability of 
an individual partner. Further, since Section 18 of 
the Act specifically provides that in respect of the 
dues of the firm, the liability of a partner is joint 
and several, therefore neither the State Minister for 
Finance nor the Commissioner could have legally 
entered into any settlement regarding the liability 
of individual partner in respect of the dues of the 
assessee-Firm. The assessee argued that since State 
Minister for Finance had accepted his request and 
Commissioner had implemented it, the assessee was 
absolved of all the liabilities confirmed against the 
Firm for the relevant assessment years. HC upheld 
Revenue’s contentions and dismissed assessee’s writ 
petition. Hence, appeal was filed before SC.

SC observed that the plain reading of Section 
45 of the Act would indicate that the legislature has 
vested the power of remission of tax only with the 
Commissioner and subjected the exercise of said 
power in accordance with such circumstances and 
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conditions as prescribed by the State Government 
under the Bombay Sales Tax Rules. Further, the said 
section neither speaks of any power to enter into a 
settlement for such purposes by the State Minister 
of Finance nor prescribes exercise of powers by the 
Commissioner in light of any such settlement.

SC stated that, except Section 45 which permits 
remission of the tax payable by the dealer, there is 
no provision under the Act empowering the State 
Government or the Commissioner to enter into 
a settlement with an individual partner regarding 
his liability in respect of the dues payable by the 
assessee-Firm. It was further observed that the Rules 
relevant to the exercise of power of remission by the 
Commissioner under the Act viz., Rules 43A, 44 and 
44A also do not provide any condition with respect 
to remission of sales tax under the Act by entering 
into any settlement, more so a settlement for the 
payment of individual liability of partners under the 
partnership deed. Therefore, in the absence of any 
specific provision contained in the Act or the Rules, 
there could be no settlement with an individual 
partner so as to discharge him from his obligation to 
pay the sales tax dues payable by the assessee-Firm.

SC therefore held that the settlement reached 
between the assessee and the State Government 
for part payment of tax liability by the partner of 
the Firm did not fall under the four corners of the 
Act or the Rules as claimed by the assessee since the 
beginning of the proceedings under the Act.

International Taxation
LD/64/14

CIT 
vs. 

Fluidtherm Technology (P.) Ltd. 
(Madras HC) 

No TDS on payments made to foreign agent for 
rendering services outside India when it does not 
have Permanent Establishment (‘PE’) in India

The assessee was doing business of strategic and 
consultancy services. During relevant year assessee 
paid sales commission to its non-resident agents.

The Assessing Officer (‘AO’) took a view that 
assessee was required to deduct tax at source under 
Section 195 while making said payments. In view 
of assessee's failure to deduct tax at source, the 
Assessing Officer disallowed payments in question 
under Section 40(a)(ia).

The Commissioner of Income Tax (Appeals) 

(‘CIT(A)’) noted that the above transactions of 
sales commission payments to the non-resident for 
procuring the export orders, are not assessable to 
tax in India and consequently the assessee company 
is not under any obligation to deduct the TDS on the 
above commission payments u/s.195 of the Act. 

Therefore, the provisions of Section 40(a)(i) have 
no application in the present case. Accordingly, 
the additions made by the Assessing Officer in the 
assessment year under consideration, on account 
of disallowance of commission payments for non-
deduction of TDS u/s.40(a)(i) r.w.s. 195 of the Act, 
are not justified and deleted. 

Further, the Tribunal also upheld the view of 
CIT(A) stating that since non-resident agent had 
rendered all services outside India and payments 
were also received outside India, having no PE or 
business connection in India and, thus, there was 
no reason to hold that the foreign agent had earned 
any taxable income in India out of the commission 
paid by the assessee. The Tribunal thus deleted the 
disallowance made by the AO.

Question arose whether the assessee was required 
to deduct tax on payments made to non-residents 
towards the sales commission for rendering services 
abroad, since the agents did not have PE in India.

Aggrieved, the Department filed an appeal in 
High Court.

Held:
The Hon’ble High Court relied upon its own 
judgement in the case of CIT vs. Faizan Shoes (P.) Ltd. 
(367 ITR 155) and held that on a reading of Section 
9(1)(vii) of the Act, it cannot be considered that the 
commission paid by the assessee to the non-resident 
agent would come under the term "fees for technical 
services". In the case on hand, for procuring orders 
for the non-resident is paid commission at certain 
percentage. The non-resident agent does not provide 
technical services for the purposes of running of 
the business of the assessee in India. The services 
rendered by the non-resident agent can at best be 
called as a service for completion of the export 
commitment. Therefore, the commission paid to the 
non-resident agent will not fall within the definition 
of fees for technical services.

Further, on the issue that whether the commission 
amounts credited in the books of the statutory 
agent can be treated as incomes accrued, arisen, or 
deemed to have accrued or arisen in India to the 
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non-resident assessees during the relevant year the 
Hon’ble High Court held that in the instant case, the 
non-resident assessees did not carry on any business 
operations in the taxable territories. They acted as 
selling agents outside India. The receipt in India of 
the sale proceeds of the products remitted or caused 
to be remitted by the purchasers from abroad does 
not amount to an operation carried out by the 
assessees in India as contemplated by clause (a) of 
the Explanation to Section 9(1)(i) of the Act. The 
commission amounts which were earned by the non-
resident assessees for services rendered outside India 
cannot, therefore, be deemed to be incomes which 
have either accrued or arisen in India. Accordingly, 
the services rendered by the non-resident agent can 
at best be called as a service for completion of the 
export commitment and would not fall within the 
definition of fees for technical services and hence 
Section 9 of the Act is not applicable to the case 
on hand and, consequently, Section 195 of the Act 
does not come into play. Hence, the assessee is not 
required to withhold tax on the commission paid to 
the non-resident agent.

LD/64/15
CIT 
vs. 

Alcatel Lucent Canada 
(Delhi HC) 

Supply of software embedded in the hardware 
does not amount to royalty under Section 9(1)(vi)

The assessee, a company incorporated in France 
used to manufacture, trade and supply equipments 
and services for GSM Cellular Radio Telephones 
Systems. The assessee had supplied hardware and 
software to various entities in India. The software 
was licenced by assessee embodied process which 
was required to control and manage specific set of 
activities involved in business use of its customers. 
The software was an integral part of the hardware 
that was sold by the assessee.

The Assessing Officer opined that the 
consideration of supply of software amounted to 
royalty under Section 9(1)(vi). The Commissioner 
of Income Tax (Appeals) (‘CIT(A)’) as well as the 
Tribunal held that the supply of embedded software 
which was part of the hardware supplied to the 
assessee's customers did not constitute royalty and, 
therefore, Section 9(1)(vi) was not attracted and for 
the same reasons, article 13(3) of the DTAA was not 
involved.

Held
The ITAT relied on the decision of Delhi HC in 
case of DIT vs. Ericsson A.B. (343 ITR 470) and held 
that it is difficult to hold that payment made to the 
assessee was in the nature of royalty either under the 
Income-tax Act or under the DTAA. The software 
that was loaded on the hardware did not have any 
independent existence. The software supply is an 
integral part of the GSM mobile telephone system 
and is used by the cellular operator for providing the 
cellular services to its customers. There could not be 
any independent use of such software. This software 
merely facilitates the functioning of the equipment 
and is an integral part thereof. 

The ITAT further held that a software programme 
may consist of various commands which enable 
the computer to perform a designated task. The 
copyright in that programme may remain with 
the originator of the programme. But the moment 
copies are made and marketed, it becomes goods, 
which are susceptible to sales tax. 

In case of intellectual properties like softwares 
which have been incorporated on a media for 
purposes of transfer, the sale is not just of the media 
which by itself has very little value. The software 
and the media cannot be split up. What the buyer 
purchases and pays for is not the disc or the CD. As 
in the case of paintings or books or music or films 
the buyer is purchasing the intellectual property and 
not the media i.e. the paper or cassette or disc or 
CD. Thus a transaction sale of computer software is 
clearly a sale of "goods" within the meaning of the 
term as defined in the said Act. 

Also it was held that, computer programs are 
the product of an intellectual process, but once 
implanted in a medium are widely distributed to 
computer owners. The computer program may be 
copyrightable as intellectual property does not alter 
the fact that once in the form of a floppy disc or 
other medium, the program is tangible, moveable 
and available in the marketplace. The fact that some 
programs may be tailored for specific purposes 
need not alter their status as "goods". Hence it can 
be safely said that when the assessee supplies the 
software which is incorporated on a CD, it has 
supplied tangible property and the payment made 
by the cellular operator for acquiring such property 
cannot be regarded as a payment by way of royalty. 
In view of this settled position, the HC held that no 
substantial question of law arises and dismissed the 
appeal of the revenue.
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Transfer Pricing
LD/64/16

Technocraft Ind. (India) Ltd. 
vs. 

ACIT 
(Mumbai ITAT) 

Penalty under Section 271(1)(c) for bonafide 
positions on bank guarantee and its expenses 
deleted

The assessee during AY 2007-08, provided 
bank guarantee to its AE, and disclosed this fact in 
Form 3CEB. TPO noticed that no fee was charged 
by the assessee from its AE for such service of 
rendering guarantee, and proposed transfer  
pricing adjustment amounting to R 52 lakh  
which was confirmed by the CIT (A) as well by the 
Tribunal.

The Tribunal had observed that the assessee, 
during the course of hearing, had not disputed 
that the transactions fall within the definition of 
the “international transaction”, which required 
evaluation of Arm’s Length Price (‘ALP’) under 
Transfer Pricing (‘TP’) provisions. It was also not 
denied that no amount had been changed by the 
assessee from its subsidiary on account of bank 
guarantee. The ITAT had thus confirmed addition 
of on the basis of 2.08 % average rate of guarantee 
amount. Further, ITAT also confirmed adjustment 
made by TPO on actual expenditure incurred by 
assessee for securing bank guarantee for the AE. 
The addition made by AO thus was confirmed and 
thereafter, the AO levied penalty u/s 271(1)(c) on 
transfer pricing addition, being 100% of the tax 
sought to be evaded. CIT (A) confirmed the penalty 
levied by AO. Aggrieved, the assessee appealed 
before ITAT.

The assessee submitted that prior to the 
retrospective amendment of the Finance Act, 2012, 
provision of bank guarantee was not considered 
as an international transaction and hence there  
was no disclosure of the bank guarantees as 
such required in Form 3CEB. Further even after 
retrospective amendment to section 92B, in 
cases of Bharti Airtel vs. ACIT and Videocon 
International vs. ACIT, the Tribunals have held 
that bank guarantee provided to the AE is not an  
international transaction. Thus this was a highly 
debatable issue which does not attract penalty u/s 
271(1)(c).

Further, as far as the adjustment on expenditure 
incurred, it was submitted that the payment was 

made for a subsidiary AE out of business exigency. 
Once adjustment is made in respect of bank 
guarantee itself, this transaction cannot be treated 
as separate transaction.

Held:
The Tribunal observed that in Form 3CEB, assessee 
had disclosed the fact of giving bank guarantee as 
well as incurring the expenditure for providing 
the bank guarantee. ITAT observed, “Once the 
assessee has disclosed the fact of providing bank 
guarantee to its AE which has not been disputed 
by the AO then the addition made on account of 
transfer pricing adjustment by determining the 
ALP of the bank guarantee commission at the rate 
of 2.08% itself cannot be treated as concealment of  
income or furnishing of inaccurate particulars of 
income.”

Referring to decision in RBS Equities wherein 
this issue was considered by the Tribunal, ITAT 
held, “We find no reason to take a different view 
when the penalty in the case of the assessee is  
related in respect of the transfer pricing adjustment 
and the transactions were duly disclosed by the 
assessee in the form No.3CEB.” 

ITAT also held, “Even otherwise prior to the 
amendment to Section 92B vide Finance Act, 2012 
whereby the explanation has been inserted with 
retrospective effect from 01.04.2002 the claim of the 
assessee is based on good faith and due diligence 
and therefore we do not find it a fit case for levy of 
penalty under Section 271(1)(c).”

As regards adjustment on expenditure, ITAT 
observed that this was a highly debatable issue as to 
whether it was a separate international transaction 
or it was a part and parcel of the bank guarantee 
furnished by the assessee on behalf of the AE. 
ITAT observed, “It is only an expenditure incurred 
to effectuate the international transaction of bank 
guarantee and therefore the belief of the assessee 
that it is not an international transaction by itself is 
a bonafide one.”

Further, ITAT referred to assessment order 
in assessee’s own case for AY 2008-09, and held, 
“In view of the fact that AO has not treated it 
as an independent and separate international 
transaction while passing the assessment order for  
A.Y. 2008-09 the addition of transfer pricing 
adjustment on this account for the year under 
consideration does not attract the penalty under 
Section 271(1)(c).”
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ITAT accordingly deleted penalty u/s 271(1)(c) in 
respect of transfer pricing adjustment, as well as in 
respect of deduction u/s 10B.

LD/64/17
Honda Motorcycle and Scooter India Private Limited 

vs. 
ACIT 

(Delhi ITAT) 
Assessee is not a contract manufacturer and 
hence payment of Royalty to AE is justified

The assessee is a company engaged in 
manufacturing, sale and service of two wheelers, 
parts and accessories thereof. The assessee is a 
wholly owned subsidiary of M/s. Honda Motors 
Company Ltd., Japan. 

During the year under consideration the assessee 
had incurred an international transaction of 
‘payment of export commission’, the TPO held that 
no services were rendered by the AEs to deserve the 
export commission, and determined ALP at ‘nil’.

Further the assessee also had incurred an 
international transaction of ‘payment of royalty’, 
the TPO accepted payment of royalty at ALP in 
respect of domestic sales and export sales made to 
non-AE’s, however, disputed the payment of royalty 
in respect of exports made to AE’s, contending that 
since assessee was a “contract manufacturer” benefit 
of producing components was reaped by AE and 
thus payment of royalty did not conform to the arm’s 
length principle. 

Accordingly TP adjustment of R1.22 crores was 
proposed against this transaction. The adjustments 
were confirmed by the Disputes Resolution Panel 
(DRP), and aggrieved, assessee appealed before 
ITAT.

Held:
Payment of Export Commission
Assessee submitted that in the light of decision of 
High Court (‘HC’) in the case of CIT vs. Cushman 
and Wakefield, issue should be restored to  
AO/TPO for fresh consideration. The ITAT observed 
that HC had held in Cushman and Wakefield that 
TPO cannot determine arm’s length price of the 
payments made by the assessee to its ‘AE’ at ‘nil’ for 
the reason that assessee did not derive any benefit 
from services rendered by AE. 

ITAT observed that, “Therefore, keeping in 
view the dictum laid down by the judgment of the 

Hon’ble Jurisdictional High Court, necessarily AO 
as to determine whether the assessee has derived 
any benefit from payment of export commission and 
if any benefit had derived, whether such payment is 
commensurate to comparable transaction has to be 
examined by the TPO.”

ITAT remitted the issue to AO/TPO for denovo 
consideration.

Payment of Royalty:
Assessee submitted that AO/TPO allowed royalty 
payment on domestic sales as well as export  
sales to non-AEs. Assessee argued that it was not 
a contract manufacturer but a full risk bearing 
independent manufacturer that also export its 
products to AE and non-AEs. It was contended 
that as a principal manufacturer, it was obliged  
to pay for technology in respect of its sales  
including sales to its AEs, and submitted a chart 
justifying that the price of the exports to AEs  
was much higher than to the non- AEs, even  
after considering the royalty and commission 
payments.

Reliance was placed on the decision in Hero 
MotoCorp wherein a similar payment of royalty 
was allowed by the Tribunal and no adjustment was 
made to the ALP. ITAT noted that assessee paid 
royalty as per the technology knowhow agreement 
as per which assessee was entitled to use the 
technology knowhow provided by the M/s. Honda 
Motors Company Ltd., Japan for manufacturer and 
sale of two wheelers and parts.

Assessee was liable to pay the royalty of  
the goods manufactured whether the same is  
sold in India or outside India. ITAT thus observed 
that TPO’s finding that assessee was a contract 
manufacturer, was without any basis and contrary 
to the facts on record, since it was evident from 
financial results of assessee that it was having 
independent sales both domestic as well as  
exports.

ITAT observed from assessee’s submissions 
that it had earned a premium which would not be 
in the case of a contract manufacturer. Further, in 
the case of Hero MotoCorp i.e. assessee’s sister 
concern, identical payment of royalty was held to 
be allowable by the Tribunal. Considering the above 
reasoning, ITAT held that there was no justification 
in disallowing royalty on the export made to the 
AEs, and thus deleted addition made by AO/TPO 
considering ALP at Nil. 
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