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Harmonious Interpretation of DTAA on 
Principles of PE & FTS

Taxability of Fees for Technical Services (hereinafter referred to as ‘FTS’) has been one of the most 
litigated aspects of international taxation in recent times. Judiciary has been contributory in defining 
the scope of FTS under the Act, the Double Taxation Avoidance Agreements (DTAA/ synonymously 
referred to as treaties) as well as their interplay. However, the judicial precedence in this context 
should be relied upon keeping into consideration the different factual matrix of each case. The 
taxability of services relating to installation, commissioning or assembly and categorisation thereof, 
has been a matter of judicial debate in the past. Generally source rule of taxation is followed with 
respect to FTS i.e. if a payment qualifies the definition of FTS as per the respective DTAA, the same 
shall be taxed on gross basis in the hands of the foreign entity. Alternatively, if the services are found 
to be effectively connected to a Permanent Establishment (‘PE’ in short), the same shall be subject to 
tax as business profits on net basis of taxation.

(Contributed by Committee on International Taxation of the ICAI. 
Comments can be sent to citax@icai.in)

provisions in paragraph 3 that a building site or 
construction or installation project constitutes a PE 
only where it lasts more than 12 months. Indeed, 
the treaties may vary from the Model Convention in 
this respect and different durations are specified in 
many of the treaties entered into by India. Moreover, 
for clarity in the model treaty, 12 months’ duration 
has been taken to be a sufficient indication that 
the activity is a fixed place of business permanent 
establishment. 
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I. Introduction
Services in the nature of construction, installation 
or assembly project or supervisory activities in 
connection therewith, are specifically covered under 
Article 5 on Permanent Establishment. Article 5 
of the Organization for Economic Development 
(“OECD” in short) Model Treaty includes specific 
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The controversy, which has persisted during 
the years, in relation to taxability of services in the 
nature of installation, commissioning and assembly 
(triggering an Installation PE) have hovered around 
the following issues:
a. The period of commencement and cessation of 

an installation PE;
b. In case of multiple sites, whether the threshold 

is applicable to each site/project;
c. Whether work executed by a subcontractor can 

be projected as a potential PE;
d. Whether supervisory activities are included 

within the ambit of PE only if executed by the 
contractor himself: etc.

The interplay between applicability of FTS or 
PE rule though being a contentious issue, has not 
traversed much across levels of judicial forums. The 
Jabalpur Bench of Income-tax Appellate Tribunal 
(hereinafter referred to as ‘Tribunal’ or ‘ITAT’) in the 
case of Birla Corporation1 has analysed the taxability 
of remittance of fees by the Indian company to a 
foreign company for services of installation and 
commissioning of plant (sold offshore to the Indian 
company). The Tribunal has, after a comprehensive 
analysis of the nature of services rendered, 
propounded a law on the interplay between Article 
5 read with Article 7 and Article 12 to hold that the 
services shall not be taxable in India in view of the 
following:-
a) The installation PE, in terms of Article 5 

of various treaties, is not triggered and the 
activities do not meet the threshold provided in 
the respective DTAA’s.

b) The services would not be classified as Fees for 
technical services as specified in Article 12/13 
in absence of fulfilment of ‘make available’ 
condition in the respective DTAA’s. 

II. Background
a.  Facts of the Case
•	 The	 taxpayer	 (Birla	 Corporation	 Limited),	 an	

Indian company, is engaged in the business of 
manufacturing and selling cement.

•	 During	 the	 year	 under	 consideration	 i.e. 
AY 2010-11 and AY 2011-12, the taxpayer 
entered into an agreement for import of plant, 
equipment and machinery with various vendors 
fiscally domiciled in seven counties viz. Austria, 
Belgium, China, Germany, Switzerland, UK 
and US. Apart from sale of the equipments, the 

vendors also provided incidental services in 
connection with installation and commissioning 
of these machines.

•	 The	taxpayer	did	not	with	 hold	 any	 taxes	
from payments made in relation to the cost of 
such machines contending that the payments 
represented cost of supply of equipment outside 
India and, hence, not chargeable to tax in India. 
However, taxes were duly withheld at applicable 
rates, from payments made subsequently 
for installation and commissioning services 
classifying the same as FTS.

•	 The	 tax	 authorities	 raised	 demand	 for	 default	
in withholding taxes from the consideration 
payable towards supply of plant, equipment and 
machinery.

b. Tax Authority’s Contention
•	 The	Assessing	Officer	(‘AO’	in	short)	contended	

that the payment was not only for purchases 
but also for incidental services in connection 
with installation and commissioning of these 
machines.

•	 The	contract	entered	was	a	composite	contract	
falling under the category of ‘works contract’ 
and separate payments made by the taxpayer 
constituted additional remuneration to the 
technicians and reimbursement of certain 
expenditure. In some instances, the AO 
observed that the cost of services was also 
embedded in the cost of material.

•	 The	 taxpayer	was	 required	 to	 approach	 the	 tax	
authority in terms of Section 195(2) to determine 
the income in respect to which tax is to be 
deducted at source, which he failed to do so. 

•	 In	 absence	 of	 such	 application	 made	 by	 the	
taxpayer, the tax authority treated the taxpayer 
as a defaulter for not withholding taxes at 
source and raised demands @ 42.23% of the 
total amount payable for supply of plant and 
machinery.

c. Taxpayer’s Contention
•	 Since	 the	 vendors	 in	 the	 supply	 contracts	 did	

not have a permanent establishment in India, 
no part of their income could be taxed in India.

•	 Since	 no	 part	 of	 the	 income	 embedded	 in	 the	
payment is exigible to tax in India, and, it is for 
this reason that the assessee did not have any 
obligation to deduct tax at source.
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1  Birla Corporation Ltd vs. ACIT(TDS) ITA No 251 & 252 dtd 24.12.2014
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•	 Since	 the	amounts	 are	not	 taxable	 even	under	
the provisions of the Act, there was actually 
no need to examine the taxability under the 
respective treaties.

Issue before the Tribunal
•	 The	 taxpayer	 appealed	 to	 the	 First	 Appellate	

Authority which upheld the order of the AO and 
consequently the taxpayer preferred an appeal 
before the Tribunal to determine the taxability 
in India in respect of foreign remittances made 
towards purchase of equipment, plant and 
machinery.

Tribunal’s Ruling
• Taxability under the Income-tax Act: - 

•	 Once	 the	 tax	 treaties	 are	 notified,	 such	
treaties form an integral part of the 
domestic tax legislation. To the extent a tax 
treaty applies on the facts of the case, the 
provisions of the Act are applicable only 
to the extent that such provisions are more 
beneficial to the assessee.

•	 The	Tribunal	negated	the	objections	raised	
by the tax authority that, the assessee should 
not be entitled to claim treaty protection 
since the issue was not raised before the 
lower authorities. A legal issue can certainly 
be taken up before the Tribunal even if the 
issue is being raised for the first time and 
there cannot be any estoppel against the law.

•	 Income	shall	be	 taxable	 in	 India	where	 the	
consideration for purchase of equipment can 
be attributed to installation, commissioning 
or assembly of the plant and equipment, 
or any supervision activity in connection 
thereto. Since the economic activity is 
carried out in India, the income evidently 
accrues or arises in India.

•	 Since	the	income	accrues	or	arises	in	India,	
the deeming provision for taxation of 
income (which is deemed to accrue or arise 
in India) need not be referred to. In other 
words, something which accrues and arises 
in India need not be deemed to accrue and 
arise in India as well.

•	 Moreover,	the	deeming	provision	of	section	
9 excludes from its scope ‘consideration 
for any construction, assembly, mining or 
like project’. These expression used in the 
exclusion clause being illustrative rather than 

exhaustive, the installation, commissioning 
and erection of plant seem to be included in 
the exclusionary clause. And thus would be 
out of the deeming provision of the Act.

• Taxability under the DTAA’s
•	 Article 5 ( specific clauses of different 

treaties dealt with in this ruling are 
appended as Chart-1)

- The underlying principle is that unless 
the installation or assembly project or 
supervisory activities in connection 
therewith cross the specified threshold time 
limit, the non-resident enterprise cannot be 
treated to have a PE in India.

- As evident from Chart-1, the India-Belgium 
and India-UK DTAA’s in addition to the 
threshold time limit, stipulates an additional 
condition of value of such services to be 
more than 10% of the sale value of related 
machinery or equipment to be brought to 
tax.

- The UN Model Convention has observed 
that the reason for the time limit (indeed 
for the permanent establishment threshold 
more generally) is to encourage businesses 
to undertake preparatory or ancillary 
operations in another State that will 
facilitate a more permanent and substantial 
commitment later on, without becoming 
immediately subject to tax in that State. In 
view of the relevant article of respective 
DTAA’s and the views expressed in the UN 
Model Convention, it is held that as long as 
threshold time limit for PE is not satisfied, 
the consideration for such installation, 
assembly or supervisory activities cannot 
be brought to tax in the source country. In 
none of the cases the conditions for creation 
of PE are satisfied and therefore, it shall be 
out of the ambit of Article 5.

• Article 7 ( specific clauses of different treaties 
dealt with in this ruling are appended as 
Chart-2)
- The taxability of business income of the 

non-resident vendors is dependent on the 
existence of a PE in India. Unless there is 
a PE in India, no part of the income can 
be brought to tax in India. However, once 
a PE is established, the taxability shall be 
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determined in terms of provision of Article 
7(1) of the respective DTAA.

- Reliance placed on Motorola2 Inc’s case 
wherein it was held that “the burden is first 
on the Revenue to show that the assessee 
has a taxable income under the DTAA, and 
then the burden is on the assessee to show 
that its income is exempt under DTAA”. 

- There is no discussion on existence of a PE in 
India. The existence of Installation PE thus, 
would depend on the nature of activities 
as specified in the respective DTAA’s, 
establishing existence of an Installation PE.

• Article 12/13 ( specific clauses of different 
treaties dealt with in this ruling are appended 
as Chart-3)
- The FTS clause in the Indo-US and Indo-UK 

treaty has a ‘make available’ clause which 
implies that the taxing rights of a source 
country is restricted unless the services are 
such that the person acquiring the services 
applies the technology contained therein.

- In the instant case, the taxpayer cannot 
perform such services on his own without 
recourse to the service provider and for this 
reason also, the installation, commissioning 
and assembly activities cannot constitute 
FTS as defined in the Indo-US Treaty.

- The Indo-Belgium Treaty has a restricted 
covenant in terms of the Most Favoured 
nation clause. The narrower scope of the 
definition of FTS as imported from the 
Indo-US and Indo-UK treaty shall also 
apply in respect of the Belgian vendors and 
therefore even the services rendered by the 
Belgian vendors shall be out of the ambit of 
the definition of FTS.

- The installation, commissioning or assembly 
activities is ancillary and subsidiary, as well 
as inextricably and essentially linked, to the 
sale of such equipment or machinery and in 
view of specific exclusion of the same in the 
Indo-Swiss tax treaty it cannot be subjected 
to tax in India

• Interplay between Article 5 and Article 12/13
- The construction, installation and assembly 

activities are de facto in the nature of technical 
services. While the services as described in 

Article 12/13 are general technical services, 
Article 5 prescribes specific provision for 
rendering technical services in the nature 
of construction, installation and supervision 
activities.

- Reliance placed on Supreme Court judgment 
in case of India Fisheries3 wherein it was 
held that “If there is an apparent conflict 
between two independent provisions of law, 
the special provision must prevail.” Similar 
view was also expressed in Titagarh Steels 
Ltd4.

- If one were to proceed on the basis that, 
even if the PE is not triggered, taxability can 
be held under the FTS provisions, such an 
approach would render the PE provisions 
meaningless. 

- It will also be contrary to the spirit of the 
following observations in the UN Model 
Convention Commentary which states 
that, as long as threshold time limit for 
PE is not satisfied, the consideration for 
such installation, assembly or supervisory 
activities cannot be brought to tax in the 
source country.

- In a situation in which there are specific 
PE clauses in relation to a particular type 
of services, which are covered in the scope 
of services covered by the scope of the ‘fees 
for technical services’ or ‘fees for included 
services’, the taxability of consideration 
for such services must remain confined 
to taxability of profits under the relevant 
specific PE clause.

• Trigger of Taxability
- The taxability of FTS arises at the point of 

time where payment is “actually” made “for” 
technical services “arising in a contracting 
state and paid to resident of other contracting 
state”. In other words, the event triggering 
the taxability under the tax treaties is the 
payment and not accrual. However, Section 
195 of the Act mandates deduction of tax at 
the time of payment or credit whichever is 
earlier. The Tribunal placed reliance on the 
decision of C J International Hotels5 wherein 
the trigger of taxability in terms of provision 
of Section 195 has been elaborately 
explained.
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2  Motorola Inc vs DCIT (96 TTJ 1) (Del ITAT SB)
3  Union of India vs. India Fisheries (P) Ltd. [57 ITR 331 (1965)](SC)
4  ITO vs. Titagarh Steels Ltd [79 ITD 532 (2001)](Kol ITAT)
5  C J International Hotels Ltd vs ITO [79 ITD 506(2001)(Del)]
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- The FTS provisions cannot be invoked for 
taxing a non-resident on the basis of accrual 
of liability, whether credited or not, or on the 
notions of fiction of an element of FTS or FIS 
being embedded in the business receipts for 
sale of plant, equipment or machinery. The 
receipts would certainly be taxable in the 
hands of the vendors as business income.

- Under the scheme of allocation of taxing 
rights under the related tax treaties, India 
does not have the right to tax income. 
Whether the consideration of such activities 
was embedded or not in the consideration of 
the related equipment, plant or machinery is 
irrelevant.

III. Analysing the judgment
A. Specific provisions override the General 
Provisions
The well-settled rule of “generalia specialibus non 
derogant” promotes the principle of law that the 
special provision overrides the general provision. 
In other words, if an issue is governed both by a 
special provision as well as a general provision, then 
the special provision shall have dominance over 
the general provision. Several judicial precedents 
support this contention6 while interpreting tax laws. 
The Jabalpur Tribunal has held that this principle 
must also be applicable while interpreting treaty 
situations as well.

While dealing with taxability of income from 
installation, commissioning services, the Jabalpur 
Tribunal held that while Article 12/13 of the treaty 
(dealing with taxability of FTS) is a general provision 
applicable to services of technical nature, the 
installation PE provisions (as specified in respective 
clauses of Article 5) is a specific provision applicable 
to services in the nature of construction, installation 
or project or supervisory services in connection 
therewith. Applying the above principle, it concluded 
that taxability of such service should be only tested 
under Article 5 of the Treaty and not under Article 
12/13.

B. Installation PE prevails over FTS
In the subject ruling, the Tribunal held that the 
services were not classified as FTS in view of the 
restricted covenants (viz. make available condition 
not fulfilled or services being ancillary and 
inextricably linked to sale of equipment etc.) specified 
in the respective DTAA’s under consideration. 

It is clear from the ruling that where in a situation 
the provisions of PE clause as also the FTS clause 
apply to the same activity, and the PE test fails, if the 
services are considered taxable as FTS, not only the 
PE provisions would be rendered otiose but also shall 
be contrary to the gross versus net basis of taxation. 
In other words, this ruling seems to suggest that the 
services in the nature of installation, construction or 
supervisory services could be taxable only if the non-
resident constitutes a PE under the specific clause of 
the relevant treaty.

This interpretation of the Jabalpur Tribunal 
would be extremely relevant in situations where 
remuneration for installation, commissioning 
services do not get excluded from the scope of 
FTS article in absence/non-applicability of the 
restrictions of Article 12/13 in a particular treaty and 
the threshold of installation PE as stated in Article 
5 is not met. Based on the principles of this ruling, 
one may say that the installation, commissioning 
services would not be taxable in India. This principle 
would be applicable in situations where the specific 
provisions in the treaty do not provide a window for 
application of the general provisions in the event the 
specific provisions do not apply thereby giving the 
source country a right to tax the income.

C. Harmonising provisions of Article 5, 7 and 
Article 12/13
The issue that arises for consideration is whether 
on the basis of the principle laid by the Jabalpur 
Tribunal, Article 5 read with Article 7 shall always 
have precedence over Article 12/13?

It may be pertinent to note that, para 9 of Article 
7 of the Indo UK7 Treaty provides that if an item of 
income is dealt specifically in some other article of 
the convention, then the such specific provisions 
shall not be altered by the provision of Article 7. 
While this aspect do not find mentioned in the 
subject Tribunal ruling, perhaps the Tribunal based 
on its finding that installation, commissioning 
services would only be taxable as business income 
based on the specific provisions of Article 5, arrived 
at the conclusion that provisions of Article 12/13 
would not apply.

Interestingly, Article 12/ 13dealing with taxability 
of royalties/ FTS provides that the provision of Article 
12/ 13 shall not apply if the services are effectively 
connected to a PE and in such cases, the provisions 
of Article 7 shall apply. In other words, where the 
specific provision, subject to conditions refers the 
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6 Union of India vs. India Fisheries(P)(Ltd.) [(1965) 57 ITR 331 SC]; ITO vs. Titagarh Steels Ltd [(2001) 79 ITD 532 (Kol)]
7 The India-UK DTAA has been referred to with an intent of providing clarity on this issue. Similar provisions exist in other treaties as well.
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S.no Treaty 
Country

Article The term Permanent Establishment 
includes:

Minimum Threshold

1 Austria 5(2)(i) a building site or construction, installation 
or assembly project or supervisory 
activities in connection therewith

More than six 
months

2 Belgium ($) 5(2)(j) a building site or construction, installation 
or assembly project or supervisory 
activities in connection therewith and($)

More than six 
months

3 China 5(2)(j) a building site or construction, installation 
or assembly project or supervisory 
activities in connection therewith

More than 188 Days

4 Germany 5(2)(i) a building site or construction, installation 
or assembly project or supervisory 
activities in connection therewith

More than six 
months

5 Switzerland 5(2)(j) a building site or construction, installation 
or assembly project or supervisory 
activities in connection therewith

More than six 
months

6 United 
Kingdom ($)

5(2)(j) a building site or construction, installation 
or assembly project or supervisory 
activities in connection therewith and($)

More than six 
months

7 United States 
of America

5(2)(k) a building site or construction, installation 
or assembly project or supervisory 
activities in connection therewith

More than 120 days 
in any twelve month 
period

Chart-1
Comparative Analysis of Article 5 of Relevant Treaties

taxation to the general provision, the taxability will 
be governed by such general provisions. 

Delhi ITAT in the case of JCB Excavators, 
explaining the interplay between Article 7 and 
Article 13 of the India-UK DTAA, has also affirmed 
the view expressed in the preceding paragraph. It 
was held that once Article 7 has excluded royalty or 
fees for technical services to be considered under 
Article 12/13 but para 6 of Article 12/ 13 has sent the 
matter back to Article 7, it is the mandate of Article 
7 which shall apply on the amount excluded by para 
6 of Article 12/13. 

Another important aspect which merits 
consideration here is that while ‘Service PE’ 
specifically excludes from its ambit services which 
are otherwise classified under FTS clause, no 
similar exclusion is found in case of installation PE 

dealing with construction, installation and assembly 
activities. To this extent it can be concluded that 
the provisions of Service PE and FTS are mutually 
exclusive. In absence of a similar exclusion in the 
installation PE clause, there may be an overlapping 
effect of Article 5 and that of Article 12/13. The 
Tribunal ruling seems to suggest that in principle, 
the specific article will apply and in the event the 
specific does not apply, it should provide a specific 
window to make the general provisions applicable to 
the situation. 

Thus it could be concluded that, the applicability 
of the principle laid down by the Jabalpur Tribunal 
needs to be examined based on the language of the 
applicable provisions of the DTAA dealing with the 
specific transaction and may not have an universal 
application in all situations. 

($) Additional condition-value of services exceed 10 per cent of the sale price of the machinery and equipment.
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S.no Country Relevant Article Make Available clause MFN Clause

1 Austria 12 No No

2 Belgium 12 No Yes

3 China 12 No No

4 Germany 12 No No

5 Switzerland 12 Yes Yes

6 United Kingdom 13 Yes No

7 United States of America 12 Yes No

Chart-2
Comparative Analysis of Article 7 of relevant Treaties

Chart-3
Comparative Analysis of Article on FTS of relevant Treaties



S.no Country Article 
of 

Treaty

Profit is taxable in other contracting state to the extent 
attributable to :

1 Austria 7(1) Permanent establishment situated therein.

2 Belgium ($) 5(2)(j) (A) Permanent establishment situated therein 
(B) Sale of goods and merchandise of the similar kind as sold through 
permanent establishment in such other state (C) other business 
activities carried on in that other State of the same or similar kind as 
those effected through that permanent establishment.

3 China 7(1) Permanent establishment situated therein.

4 Germany 7(1) (A) Permanent establishment situated therein 
(B) Sale of goods and merchandise of the similar kind as sold through 
permanent establishment in such other state (C) other business 
activities carried on in that other State of the same or similar kind as 
those effected through that permanent establishment.

5 Switzerland 7(1) Permanent establishment situated therein.

6 United 
Kingdom

7(1) Permanent establishment situated therein.

7 United 
States of 
America

7(1) (A) Permanent establishment situated therein 
(B) Sale of goods and merchandise of the similar kind as sold through 
permanent establishment in such other state (C) other business 
activities carried on in that other State of the same or similar kind as 
those effected through that permanent establishment.
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