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of Section 244(1)(b) read with the explanation 
appended thereto. The issue was whether the said 
clause excludes payment of interest on refund of 
self-assessment tax. Relying upon the afore-quoted 
observations of Supreme Court in the case of 
Sandvik Asia Limited, a Division Bench of this court, 
inter alia, observed that-
 "the tax due on the returned income has to 

be paid by way of tax deducted at source 
(Section 199), advance tax (Section 209) 
or by way of self-assessment tax (Section 
140A). In addition, where the assessment is  
completed at an income higher than the 
returned income, the tax payable by the 
assessee is specified in the notice of demand 
issued under Section 156 of the Act. Where 
there is a shortfall in payment of tax vis-à-vis 
the tax finally due on the assessed income, 
the assessee is liable to pay interest under 
Section 234B of the Act. Conversely, where 
the Revenue makes a high-pitched assessment 
which is subsequently reduced/modified in 
appeal, any payment of taxes made, which 
are subsequently refunded as a consequence 
of relief obtained in appeals etc., are monies 
legitimately belonging to the taxpayers and 
wrongly withheld by the Government. This is 
based on the principle that if the Revenue had, 
in the first instance, made correct assessment 
of the tax liability of the assessee, the assessee 
would not have been deprived by the use of 
money. In such a situation, where pre-paid 
taxes are in excess of the assessed tax, the 
assessee is entitled to refund of such tax along 
with interest thereon.”

Therefore, in our view where the self-assessment 
tax paid by the assessee under Section 140A is 
refunded, the assessee should be, on principle 
entitled to interest thereon since the self-assessment 
tax falls within the expression "refund of any  
amount.

We, thus, conclude that there cannot be a general 
rule that whenever a refund of income tax paid in 
excess is to be made, the Revenue must necessarily 
pay interest on the refunded amount. The letter 
and spirit of the law on the subject is that the party 
which committed the error in proper calculation (or 
delay in proper assessment) must bear the burden. 
If the excess amount is paid due to erroneous 
assessment by the Revenue, having exacted such 
burden wrongfully and inequitably on the assessee 
and having retained the excess amount thus 

received, the reimbursement must be accompanied 
by payment of interest at the statutorily prescribed 
rate. Conversely, if the assessee is to be blamed for 
the miscalculation (or for delay or, for that matter, 
want of claim of refund), the Revenue does not owe 
any interest even if the excess payment of tax is liable 
to be refunded.

In this case, the appeal is allowed and the 
impugned order passed by ITAT directing the AO to 
pay interest to the assessee on the refunded amount 
is set aside.

LD/63/57
Sony Ericsson Mobile Communications India (P.) Ltd. 

vs. 
CIT-III

March 16, 2015 (Delhi)
Advertisement, marketing and sale 
promotion expenditure (AMP) incurred 
by the Indian assessee

The Delhi High Court (HC) issued a landmark 
ruling, in the case of Sony Ericsson Mobile 
Communications India Pvt. Ltd. & others on the 
issue of transfer pricing adjustment made on account 
of advertisement, marketing and sale promotion 
expenditure (AMP) beyond and exceeding the bright 
line by the resident Indian assessee for the benefit of 
foreign associated enterprise (AE) of trademarks/ 
brand name (marketing intangibles).

To elucidate the facts in short, TPO treated AMP 
to sales ratio of the comparable as the bright line and 
accordingly the AMP expenditure, exceeding the 
said ratio was treated as non-routine or abnormal. 
Hence, an adjustment was made for that differential 
amount after adding a mark-up.

The HC ruled as under:
•	 The	first	step	in	transfer	pricing	is	to	ascertain	

and conduct detailed functional analysis, which 
would include AMP function/expenses in the 
case of a distributor and marketing functions. 
The second step should be ascertainment of 
comparable analysis which should be taking 
into account the functions and obligations 
performed by the tested party including AMP 
expenses.

•	 The	 economically	 relevant	 characteristics	
of the two transactions must be sufficiently 
comparable. The choice of the most 
appropriate method should depend upon the 
availability of potential comparable keeping 

(...continued from pg 57)
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in mind the comparability analysis including 
befitting adjustments which may be required.

•	 HC	concurred	with	UN	Model	Views	and	stated	
that the Indian assessee must be compensated 
for undertaking the AMP expenditure by 
the foreign AE. Such compensation may be 
in the form of lower purchase price, none or  
reduced payment of royalty or direct 
compensation. The method selected and 
comparability analysis should be appropriate 
and reliable so as to include the AMP functions 
and costs.

•	 Where	 the	 TPO	 accepts	 and	 adopts	 the	
comparable adopted by the assessee, with or 
without making adjustments, as a bundled 
transaction but then chooses to treat a 
particular expenditure like AMP as a separate 
international transaction without bifurcation/
segregation, it would be incongruous to accept 
the comparable and accept the transfer price.

•	 Selection	 of	 the	 method	 and	 comparables	
should be as per the command and directive 
of the Act and Rules and justified by giving 
reasons by the AO/TPO if he has rejected a 
method selected by the assessee.

•	 Distribution	 and	 marketing	 are	 inter-
connected and intertwined functions. 
Bunching of inter-connected and continuous 
transactions is permissible, provided the said 
transactions can be evaluated, adequately 
compared and benchmarked on aggregate 
basis.

•	 Brand	 building	 is	 not	 equivalent	 to	
advertisement and sale promotion. It 
represents a coordinated synergetic impact 
created by reputation and quality. Brand value 
depends upon the nature and quality of goods 
and services sold or dealt with. It reflects the 
reputation which the proprietor of the brand 
has gathered over a passage or period of time 
in the form of widespread popularity and 
universal approval and acceptance in the eyes 
of the customer.

•	 The	 HC	 disagreed	 with	 the	 decision	 of	 L.G.	
Electronics India Pvt. Ltd. in regard to ‘Bright 
Line’ test. It was held that the 'bright line' test 
has no statutory mandate and a broad-brush 
approach is not mandated or prescribed. The 
exercise of computing routine and non-routine 
AMP separately was ruled out. Where the two 
AEs had treated the international transactions 
as a package or a single one and contribution is 
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attributed to the aggregate package it would be 
incorrect to treat the segregated transactional 
value as nil. Even zero attribution could be 
possible, but facts should so reveal and require.

•	 When	 bundled	 transactions	 cannot	 be	
adequately compared on aggregate basis, 
the AO/TPO can de-bundle interconnected 
transactions, i.e., segregate AMP, distribution 
and marketing transactions and segregate 
AMP expenses as an independent international 
transaction after elucidating grounds and 
reasons for not accepting the bunching 
adopted by the assessee, and examining and 
giving benefit of set off. In such scenario, Cost 
Plus method can be applied to benchmark the 
AMP expenses if it is the most appropriate and 
reliable method.

LD/63/58
Swiss Re-insurance Company Limited 

vs. 
DDIT

February 13, 2015 (MUM)
Indian subsidiary carrying out outsourced 
work/functions of Switzerland re-insurance 
company does not create a Permanent 
Establishment (PE)

The assessee is a company incorporated in 
Switzerland which receives income from providing 
re-insurance to various Cedants in India and 
claimed it as business income. In the absence of 
PE in India the same is not taxable in India. The  
assessee company had entered into a Service 
Agreement with its wholly owned subsidiary Swiss 
Re-Services India Pvt. Ltd. (SRSIPL) for obtaining 
risk assessment services, market insurance and 
administrative support in India on a cost + 12% 
margin. The AO was of the view that the personnel 
and staff of SRSIPL have rendered services to 
the assessee as de-facto employees and thus it  
constitutes a Dependent Agency PE and the  
assessee is having business connection in India  
as the assessee receives income frequently from 
India.

ITAT Ruling:
•	 ITAT	held	that	merely	establishing	a	subsidiary	

company in the other treaty country would not 
result in a PE of such foreign holding company 
in the said third country. Further, none of the 
conditions in Explanation 2 to Section 9(1) 
of the Income-tax Act, 1961 are satisfied and 

thus, it cannot be said that assessee has any 
business connection in India.

•	 The	 employees	 of	 SRSIPL	 had	 provided	
services to SRSIPL only and not to the assessee. 
Also, assessee did not pay any amount by 
way of salary or perquisites to the employees 
of SRSIPL. Thus, the conditions laid under 
Article 5 of India-Switzerland treaty are not 
satisfied and this does not create Service PE of 
the assessee in India.

•	 ITAT	 further	 held	 that	 Article	 5(4)	 of	
the Treaty which specifically excludes an 
insurance enterprise carrying out the work of 
reinsurance from the definition of PE.

ITAT ruled in favour of assessee and held that 
assessee had no business connection in India and 
neither did its subsidiary constitute Service PE or 
Dependent Agent PE in India.

LD/63/59

HCL Limited 
vs. 
CIT

February 03, 2015
Lump sum payment under ‘Technology 
Transfer and Technical Assistance 
Agreement’ where rights are not fully 
alienated held as royalty within the meaning 
of clause (3) of Article VIIIA of the DTAA 
between India and Germany.

HCL Infosystems Limited, formerly known as 
HCL Limited (HCL), assessee, made payment to 
Apollo Domain Computers, GmbH Germany (ADC) 
under the ‘Technology Transfer and Technical 
Assistance Agreement’. The assessee relied on the 
ruling of CIT vs. DCM Limited (2011) 336 ITR 
599 (Delhi) wherein it was held that the transfer 
of technology brought about by the executing 
agreements gave rights far greater than a mere right 
to use though on a non-exclusive basis was not 
considered as ‘royalty’.

The HC rejected the assessee’s contention of 
adequate and sufficient similarity between DCM 
Ltd. (supra), and its case. The HC stated that the 
agreement envisaged a transfer of comprehensive 
technical know-how which included of trade secrets, 
technical information–tangible and intangible 
including documents, process description, process 
flow diagrams and it was a case of full transfer of 
rights but in the form of non-transferable license to 
practice the processes in DCM’s existing factories 
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with a right to sub-license the rights to any other 
Indian party provided the terms and conditions of 
sub-licenses were previously agreed by the foreign 
party also. It was a case of transfer of full rights, 
though even after transfer Indian assessee could 
not have further transferred the same except with 
express consent. Reference must be made to nature 
and type of technical information transferred and 
its life span in commercial sense. HCL Ltd. was only 
permitted and allowed use and right to use. Absolute 
and complete transfer was clearly missing.

The HC stated that the agreement between HCL 
and ADC refers to the tenure of five years unless it is 
terminated earlier, but the confidentiality obligation 
subsists and would be applicable even subsequently. 
It did not matter that no lump sum payment or 
periodical payments were required to be made 
after five years, if what was conferred and granted 
to HCL was mere right to use or permission to use 
the intellectual rights and knowhow. The agreement 
postulated grant of permission to use or right to 
use intellectual property rights or knowhow and 
it is not a case of outright sale. The HC stated that 
mode and manner is not determinative, but nature 
and character of the right acquired is definitive and 
decisive criteria.
Note: Delhi ITAT order upheld.

Service Tax
LD/63/60

Commissioner of Customs, Central 
Excise and Service Tax 

vs.
 Godavari Khore Cane Transport 

Company (P) Ltd
27th January, 2015 (BOM)

Section 65(105)(k) of the Finance Act, 1994–
which was made effective from 16.06.2005
Services provided as part of a package deal 
does not come within the mischief of the term 
“Manpower Recruitment or Supply Agency”.

The respondent Company had a contract with a 
sugar factory viz. M/s. Kopargaon Sahakari Sakhar 
Karkhana Limited, Kolpewadi, under which it agreed 
to harvest the sugarcane of the members of the 
Karkhana from their fields, load them in vehicles and 
deliver them at factory site. The respondent engaged 
number of labourers for carrying out the work. 
Subsequently, a notice was issued by the appellant 
on 16.10.2008 to show cause as to why they should 
not pay service tax as per provisions of Section 

INDIRECT 
TAXES

65(105)(k) of the Finance Act, 1994, which was made 
effective from 16.06.2005. Question arises whether 
the services of the respondent Company would fall 
within the definition of Manpower Recruitment 
or Supply Agency Services under Clause 105(k) of 
Section 65 of Finance Act.

The Tribunal concluded that the respondent's 
work, though provided service to the sugar factory, 
did not come within the mischief of the term 
“Manpower Recruitment or Supply Agency”.

The High Court held that service provided by 
the respondent was essentially a package deal to 
provide essential raw material to the sugar factory. 
The sugar factory was aware that this work is done 
with the help of number of labours, whose services 
are procured by the respondent either individually 
or through some other agencies but how was 
such work done was not the concern of the sugar 
factory. The nature of work undertaken by the 
respondent must be understood in the context in 
which it was understood by the respondent and its 
principal-sugar factory. Similar interpretation of the 
agreement between the respondent and its principal 
was made by the Supreme Court in the case of Super 
Poly Fabriks Ltd. vs. Commissioner of C. Ex.,

Further, Court observed that that Recruitment 
Service was made taxable service for the first time 
in 1997. Subsequently, labour contract services were 
made taxable in 2005. The package deal which is 
involved in this case was not subjected to service 
tax in the year 2005 and so, the Revenue was really 
not able to demand service tax to the respondent. 
Since the services rendered by the respondent at the 
relevant time were found not taxable, the appeal was 
dismissed. 

Corporate Laws
LD/63/61

V. B. Rangaraj 
vs.

 V. B. Gopalakrishnan And Others 
1991 (SC)

Supreme Court and the Sanctity of SHA
The key cornerstone in law relating to the sanctity 
provided to Shareholders Agreements got laid down 
in the case of V. B. Rangaraj vs. V. B. Gopalakrishnan 
And Others, in the year 1991.

The main question that was considered by 
the Supreme Court in this case is whether the 
shareholders can among themselves enter into an 
agreement, which is contrary to or inconsistent with 
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the Articles of Association of the company, and if so, 
whether the same would be binding on the company, 
when put to notice.

The Supreme Court also considered amongst others, 
the following in coming to its decision:
a) In Re Swaledale Cleaners Ltd. (1968) 1 All ER 

1132 it was held that a share in a company is an 
item of property freely alienable in the absence 
of express restrictions under the Articles. This 
view is reiterated in Tett vs. Phoenix Property 
and Investment Co. Ltd. and Ors. 1986 2 BCC 
99, 140.

b) In S.P. Jain vs. Kalinga Tubes Ltd.,there was an 
agreement between some shareholders and a 
non member at the time when the company 
was a private limited company, the existence 
and the restrictions thereof were not recorded 
in the resolutions passed nor were the 
articles amended. Subsequently, the company 
converted itself into a public limited company 
and even at that time, these clauses were not 
brought into the articles of association of the 
company. It was held by this Court that the said 
agreement was not binding even on the private 
company and much less so on the public 
company when it came into existence later. It 
was an agreement between a non-member and 
two members of the company and although 
for some time the agreement’s terms were 
carried out, some of its terms could not be 
put in the Articles of Association of the public 
company. As the company was not bound by 
the agreement it was not enforceable.

c) Many books on Company Law while dealing 
with transfer of shares stated that subject 
to certain limited restrictions imposed by 
law, a shareholder has prima facie the right 
to transfer his shares when and to whom he 
pleases. This freedom to transfer may, however, 
be significantly curtailed by provisions in 
the Articles. In determining the extent of 
any restriction on transfer contained in the 
Articles, a strict construction is adopted. 

The company in the given instance had a clause 13 
in Articles which dealt with restriction on transfer 
of shares:
13. No new member shall be admitted except with 
the consent of the majority of the members. On the 
death of any member, his heir or heirs or nominee, 
shall be admitted as member. If such heir, heirs or 

nominee is/are unwilling to become a member, such 
share capital shall be distributed at par among the 
members equally or transferred to any new member 
with the consent of the majority of the members.

Accordingly, the Supreme Court decided that 
the private agreement, which placed restriction on 
a living member to transfer only to his branch of the 
family because it imposes two additional restrictions 
(namely, to transfer only to existing members and 
also only to his branch of the family), which is 
contrary to the provisions of Article 13. And thus, 
the SC decided that the agreement is not binding on 
the company and the shareholders.

The	 Vodafone	 case	 has	 highlighted	 the	
recognition accorded to such shareholders’ 
agreement where the SC spelt out that ”SHA, 
therefore, regulate the ownership and voting 
rights of shares in the company including ROFR, 
TARs, DARs, Preemption Rights, Call Options, 
Put Options, Subscription Option etc. in relation 
to any shares issued by the company, restriction of  
transfer of shares or granting securities interest 
over shares, provision for minority protection,  
lock-down or for the interest of the shareholders 
and the company. Provisions referred to above, 
which find place in a SHA, may regulate the  
rights between the parties which are purely 
contractual and those rights will have efficacy 
only in the course of ownership of shares by the 
parties.”

Position under the Companies Act, 2013
The Companies Act, 2013 now provides that 
securities in a public company are freely transferable 
but a contract or an arrangement in respect of 
transfer of securities in a public company shall be 
enforceable as a contract. This has once for all put 
to rest the ambivalence on this matter.

Conclusion
The question is whether a contract between 
Shareholders be binding on the company when it is 
put to notice?

Both the Acts of 1956 and 2013 have recognised  
the concept of judicial person and therefore 
shareholder’s agreements are held to be not 
automatically binding, unless the conditions 
themselves are enshrined in the articles of 
association.

The 2013 Act, has reconfirmed this position by 
specifically amplifying on this issue. 
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