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Income-tax Act
LD/63/36

Galileo Nederland BV
vs.

Assistant Director of Income-tax, 
Circle-1(2), (Intl. Tax), New Delhi

August 25, 2014 (DEL)
Section 9 of the Income-tax Act, 1961– 
Income–Deemed to accrue or arise in India
Dutch travel industry services provider through 
Computerised Reservation System did all major 
function such as collection data of various airlines, 
hotels, etc. and their analysis and development in 
computers kept in USA and Indian distributor had 
only given connection to Indian travel agents for 
booking, no more than 15 per cent of assessee's 
profit was attributable to India

The appellant, a company incorporated in 
Netherlands at the relevant time was engaged in 
the business of providing electronic distribution 
services to travel industry through Computerised 
Reservation System (CRS).

The appellant had maintained computer facility 
at Denver, Colorado in USA, which stored the data 
fed on real time basis on availability of airlines seats, 
hotel rooms, car hires, fares etc. The appellant-
assessee had entered into agreements with different 
airlines, hotels, car hire companies etc. to enable 
them to acquire, procure and store data. The said 
functions were performed outside India. The 
aforesaid CRS enabled travel agents and others who 
make airline, hotel and car bookings using the data 
stored on the appellant-assessee's computer on real 
time basis by communicating their requirements 
online. The data provided information regarding 
possible itineraries, availability of seats/room fares 
etc. and enabled booking in airlines, hotels etc.

The appellant-assessee has appointed an exclusive 
distributor in India, M/s Galileo India Private 
Limited under an agreement. The said distributor 
negotiated and entered into contracts with various 
travel agents in India who wished to be connected 
to the appellant-assessee's CRS and provided 
connectivity to them. The appellant-assessee did not 
physically carry any operations in India and did not 
engage or have employees in India. In order to enable 
the travel agents in India to connect to the CRS, the 
appellant assessee has entered into an agreement 

with Societe Internationale de Telecommunications 
Aeronautiques (SITA), an independent and a 
separate entity.

Travel agents were paid/remunerated by the 
airlines for the bookings on tickets issued using the 
appellant assessee's data base, CRS. The appellant-
assessee was also paid/remunerated by the airlines 
for the worldwide bookings including bookings 
made in India. The appellant-assessee received these 
payments outside India. The appellant-assessee did 
not receive any payment from the travel agents in 
India. The appellant-assessee had received Euro 
3 for each completed booking from the airline etc. 
The appellant-assessee had paid Euro 1 for each 
completed booking to their distributor in India.

The sole question and dispute in the present 
appeals relate to computation or assessment of the 
profits/income attributable to Indian operations, i.e. 
income earned by the appellant-assessee through 
and from their PE in India. Other aspects and issues 
need not be examined in these appeals.

The High Court of Delhi held as follows:
The Revenue submitted that the estimate of 15% 
ratio requires reconsideration because of increase 
in bookings from India. It was submitted that the 
estimate of 15% was made ten years back, therefore, 
cannot be considered to be appropriate. The 
Tribunal has observed that estimation of profits 
would be ideally based upon number of bookings 
originating from India in comparison with the 
bookings in a particular year and on consideration 
of global accounts. It is not possible to agree with 
the said submission for several reasons. Firstly, 
this is not the basis of the assessment made by the 
Assessing Officer. In fact, the Assessing Officer had 
mentioned in the assessment orders that the facts 
and circumstances of the case remain the same. 
Foundation and basis should have been first made 
in the assessment order. Secondly, the Tribunal in 
the earlier appeal in the case of Galileo International 
Inc. vs. Dy. CIT [2008] 19 SOT 257 (Delhi) relating 
to Assessment Years 1995-96 to 1998-99 had 
undertaken the FAR Analysis.

The Delhi High Court in DIT vs. Galileo 
International Corpn. [IT Appeal No. 851/2008, dated 
25th February, 2009] rejected the submission of the 
Revenue that the Tribunal had erred in attributing 
only 15% of the said income as attributed to Indian 
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operations. The High Court also rejected the 
submission that the Tribunal's finding was erroneous 
as Double Taxation Avoidance Agreement with USA 
advanced attribution of profits and not revenue, 
observing that the Tribunal had applied principles 
of attribution of profits and not revenue. It was 
specifically held that the Tribunal had undertaken 
the exercise to assess what would be attributable 
to operations in India and thereafter found that 
only a small or miniscule part of CRS operations 
and functions were performed in India. These were 
limited to the extent of generating the request and 
receiving the result in India. The major functioning, 
i.e., collecting data bases with various airlines, hotels 
etc. and entering or feeding them into the computer 
took place outside India. It was in the computer 
in Denver, USA that various processed data with 
regard to schedule of flights timing, pricing, 
availability, meal preference, special facilities 
etc. was stored and process undertaken. The role 
performed by the computers in India or the Indian 
agents was to merely get connected or be configured 
so that the travel agents could perform the booking 
function. The computers in India were not capable 

of processing data, which was processed abroad. 
Further, the functions required huge investment  
and capacity, which was not installed and available 
in the computers at the desk of the travel agents 
in India but were available in the host computer 
in the USA. Thus, it was looking at the nature and 
the character of the functions undertaken in India 
viz., the functions and assets outside India, 15% 
was attributed to India. (Aspect of risk has not 
been discussed but it has never been the case of 
the revenue that risk factor tilts the scale for higher 
attribution of income to Indian PE). This worked out 
to Euro 0.45 and this was less than the commission 
of Euro 1, which was paid by the appellant-assessee 
to the distributor in India. There was substantial 
difference between expense of Euro 1 and attribution 
of Euro 0.45, as an income, which left a gap of Euro 
0.55 per booking.

Thus the Tribunal has wrongly observed that 
earlier appellant-assessee was in losses. There is no 
such finding in the earlier orders. The appellant-
assessee was maintaining globalised accounts and 
India specific attribution of profits/losses was not 
undertaken in the accounts being maintained.
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In view of the aforesaid position, the questions 
have to be answered in favour of the appellant-
assessee and against the Revenue.

LD/63/37
Black Pearl Hotels Pvt. Ltd.

vs.
Deputy Commissioner

October 14, 2014 (KAR)
Section 28(i) read with Section 21 & Section 
56 of the Income-tax Act, 1961–Business and 
professional income–Chargeable as
Where assessee-lessee took premises on lease 
and carried on his business and when it could not 
carry on business, it permitted commercial activity 
to be carried on by others by exploiting facilities 
available thereon in turn of consideration and in 
fact lease of property was for definite amount 
with periodical increase every year and payment 
of rent was not dependent on income derived 
by commercial exploiting of property, income 
from said property would be business income of 
assessee, and not income from house property

The object of the assessee-company is carrying 
on business and running and operating hotels, retail 
stores etc. in India. The assessee was running a hotel 
in the premises taken on lease. The said business was 
closed. The assessee was using the lease hold building 
for various purposes like giving the hall on rent, taking 
franchise business etc. The assessee entered into a 
conducting agreement with ‘BCCL’ for a period of 
8 years. The assessee engaged the BCCL to conduct 
a service described in the agreement and appointed 
them to manage the premises measuring 7900 Sq.Ft. 
of built-up area being one of the outlets of its chain 
of retail stores for a consideration of R4,75,000 per 
month as minimum guaranteed conducting fees 
or 8% of net sales proceeds of business carried on 
by BCCL whichever is higher. The assessee apart 
from the floor area, also provided all the ancillary 
utilities and benefits of licenses and permits listed 
in the statements annexed to the agreement. The 
area in commercial complex which belonged to the 
assessee was taken on lease from Choudri Nagappa 
Enterprises, who was the absolute owner of the said 
premises. The assessee was commercially exploiting 
the said premises and derived income there from. A 
composite right was given by the assessee to BCCL 
to run the business.

The assessee filed his returns of income claiming 
the income derived from conducting agreement 

with BCCL under the head “business”. The return 
was selected for scrutiny assessment. The assessing 
authority held that the income derived by the 
assessee from conducting agreement with BCCL was 
liable to be brought to tax under the head ‘income 
from house property’ and not from ‘income from 
business’. Aggrieved by the said order, the assessee 
preferred an appeal to the Commissioner (Appeals) 
who declined to entertain the appeal and dismissed 
the same. On appeal, the Tribunal upheld the finding 
recorded by the earlier authorities. It is against the 
said orders, the present appeal is filed.

The High Court of Karnataka held as follows:
It is clear what has to be seen is what was the primary 
object of the assessee while exploiting the property. 
If the intention is to exploit the commercial property 
by putting up construction and letting out for the 
purpose of getting reasonable income, then not-
withstanding the fact that the furniture and fittings 
are provided to the lessee, the income from building 
fall under the heading “income from house property” 
but, if the assessee is in the business of taking land, 
putting up commercial buildings thereon and 
letting-out such building with all furniture as his 
profession or business, then notwithstanding the 
fact that he has constructed the building and he has 
also provided other facilities and even if there are 
two separate rental deeds, it does not fall within 
the heading of “Income from House Property”. 
Therefore, firstly, what has been the intention behind 
the lease and secondly, what are the facilities given 
along with the building and documents executed in 
respect of each of them has to be seen. Thirdly, it has 
to be found out whether it is inseparable or not. If 
they are inseparable and the intention is to carry on 
the business of letting out the commercial property 
and carrying out complex commercial activity 
and getting rental income there from, this rental 
income fall within the heading “Profits and Gains  
of business.

The assessee is not the owner of the premises 
which he had handed-over to the conductor. In fact, 
the lessess took the premises on lease and he was 
carrying on his business. When he could not carry 
on business, he had permitted commercial activity 
to be carried on in the said premises by exploiting 
the facilities available thereon by others. The terms 
of the agreement shows there is no demise, there is 
no transfer of interest in the immovable property. 
On the contrary, BCCL is permitted to enter the 
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property, use the facilities thereon, manage the 
whole property and commercially exploit the entire 
asset given to them. In turn, the consideration 
fixed is R4,75,000 per month being the minimum 
or 8% of the total turnover whichever, is higher is 
payable to the assessee if the premises is let out for 
rent, consequently such premises are not found in 
the lease deed. Lease of a property is for a definite 
amount with periodical increase every year. Payment 
of rent is not dependent on the income derived 
from the lessee by the commercial exploiting of the 
property. That apart, not only, the premises is given 
to BCCL, but all fittings, furniture, licences, permits 
which was standing in the name of the assessee is 
handed-over to BCCL to carry on the commercial 
activity.

The real intention of the parties as could be 
covered from the terms of the agreement is not 
property appreciated. The substantial question of 
law is answered in favour of the assessee and against 
the revenue.

Companies Act
LD/63/38

E. Bapanaiah
vs.

K.S. Raju
November 7, 2014 (SC)

Section 74 of the Companies 
Act, 2013 corresponding to Section 58A of 
the Companies Act, 1956 read with Section 
12 of the Contempt of Courts Act, 1971–
Repayments of Deposits–A finance company 
failed to repay depositors
Director of finance company gave undertaking 
before CLB to repay depositors, however, 
he disobeyed order of CLB and thus he had 
committed contempt of Court subordinate to 
High Court; he is liable to conviction and sentence 

The respondent K. S. Raju, was promoter director 
of finance company NFL. NFL failed to repay its 
depositors. The appellant depositors filed application 
before the Company Law Board (CLB) under Section 
58-A for framing the scheme of repayment. During 

933

OTHER 
ACTS



Legal Update

www.icai.orgTHE CHARTERED ACCOUNTANT    january 201546

the pendency of application, the CLB ordered the 
Directors to file affidavits giving undertaking that 
they would abide by the scheme and pay off the 
amount due to depositors. CLB passed order on the 
assurance given in the undertakings/affidavits.

The promoter-director filed appeal against the 
order of CLB. In said appeals, an undertaking was 
given on behalf of the Company for initially paying 
the half of the first year’s entitlement of the appellant 
by the date stipulated therein. However, no amount 
was paid.

Therefore, the contempt petition was filed by the 
appellant before the High Court for violation of the 
orders of the Company Law Board.

The Supreme Court of India held as follows:
After giving undertaking, respondent K. S. Raju 
submitted his resignation, which clearly reflects that 
the same was done in order to save himself and his 
company, from making the repayment directed to 
be made by the CLB, and thereby dishonestly made 
attempt in not making repayment to the depositor 
E. Bapanaiah.

Sub-Section (4) of Section 12 of the Contempt 
of Courts Act, 1971 provides that ‘where the person 
found guilty of contempt of court in respect of 
any undertaking given to a court is a company, 
every person who, at the time the contempt was 
committed, was in charge of, and was responsible 
to, the company for the conduct of business of the 
company, as well as the company, shall be deemed 
to be guilty of the contempt and the punishment 
may be enforced, with the leave of the court, by the 
detention in civil prison of each of such person’. It 
further provides that ‘nothing contained in this 
sub-section shall render any such person liable to 
such punishment if he proves that the contempt 
was committed without his knowledge or that he 
exercised all due diligence to prevent its commission’.

As to the question whether CLB is a court 
subordinate to High Court or not, in Canara Bank 
vs. Nuclear Power Corpn. Of India Ltd. 1975 Supp 
(3) SCC 81, this (Supreme) Court has held that  
CLB in the proceedings before it under Section 
111 of the Companies Act since performs 
curial functions, hence it is a “court” within the  
meaning of Section 9-A of Special Court (Trial of 
Offences Relating to Transactions in Securities) Act, 
1992.

The present case relates to a civil contempt 

wherein an undertaking given to Company 
Law Board is breached. Normally, the general  
provisions made under the Contempt of Courts Act 
are not invoked by the High Courts for forcing a 
party to obey orders passed by its subordinate courts 
for the simple reason that there are provisions 
contained in Code of Civil Procedure, 1908 to 
get executed its orders and decrees. It is settled  
principle of law that where there are special law 
and general law, the provisions of special law 
would prevail over general law. As such, in normal 
circumstances a decree holder cannot take recourse 
of Contempt of Courts Act else it is sure to throw 
open a floodgate of litigation under contempt 
jurisdiction. It is not the object of the Contempt 
of Courts Act to make decree holders rush to  
the High Courts simply for the reason that the 
decree passed by the subordinate court is not 
obeyed. However, there is no such procedure 
prescribed to execute order of CLB particularly after  
proviso is added to Section 634A of the Companies 
Act, 1956, vide the Companies (Second Amendment) 
Act, 2002.

K. S. Raju, Director had willfully disobeyed 
the order of CLB and breached the undertaking 
given to CLB, and thereby committed contempt of  
Court subordinate to High Court. The conviction 
and sentence, recorded against him by the Single 
Judge was to be continued.

RTI Act
LD/63/39

R.K Jain
vs.

Chairman, Income Tax Settlement Commission
December 5, 2014 (DEL)

Section 18 Right to Information Act, 
2005-Powers and functions of the 
Information Commissions, appeal and 
penalties
Chairman of Income-Tax Settlement Commission 
is not authorised under the RTI Act to interfere 
with the orders passed under the RTI Act

The petitioner had filed an RTI application  
seeking information with respect to disposal 
and pendency of matters before the Income Tax 
Settlement Commission. In response to this 
application, CPIO and Joint Commissioner of 
Income Tax, Income Tax Settlement Commission 
passed an order furnishing certain information to 
the petitioner. However, by the said order certain 
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other information as sought for was denied. The 
petitioner preferred an appeal before the First 
Appellate Authority. The said appeal was partly 
allowed. The petitioner sent to respondent no. 2 the 
CPIO seeking compliance of the order and received 
the impugned order. 

The impugned order indicated that the order 
passed by respondent no. 2 under the RTI Act; and 
the order passed by respondent no. 4 in an appeal 
were set aside as being void ab initio by respondent 
no. 1 the Chairman as an administrative head of the 
Income Tax Settlement Commission. 

The impugned order referred to an administrative 
order passed by the Chairman, Income Tax 
Settlement Commission; the extract of which as 
quoted in the impugned order reads that the order 
passed by the JDIT and DIT(Inv) were ab initio void 
and are annulled. The RTI application would be 
disposed of by the Administrative Officer, (CPIO) 
ITSC.

The High Court of Delhi held as follows:
In this case the orders passed under the RTI Act 
were in exercise of statutory powers. Such orders 
could not be declared as a nullity or void by an 
administrative order without recourse to the 
hierarchy of authorities as specified in the statute–
the RTI Act. In the event, the respondent no.1 
Chairman of IT Settlement Commission was of 
the view that the orders passed by respondent nos. 
2 the CPIO & respondent no. 4 the First Appellate 
Authority were without authority of law, the proper 
and the only course would be to file an appeal before 
the Central Information Commission or any other 
competent judicial forum. However, the said orders 
could not be nullified by an administrative order.

It is well settled that even if an order is a nullity, 
it would continue to be effective unless set aside by 
a competent body or Court. In this case respondent 
no. 1 Chairman of IT Settlement Commission is not 
authorised under the RTI Act to interfere with the 
orders passed under the RTI Act. 

Undoubtedly, the CIC would have the power to 
enquire into any complaint in respect of matters 
relating to access of information under the RTI Act. 
However, it is apparent, in the present, case that 
respondent no.1, the Chairman of IT Settlement 
Commission has acted without authority of law in 
nullifying orders passed under the RTI Act; thus, 
interference with the impugned order is warranted 
in these proceedings.

The CIC has the necessary power to initiate an 
enquiry in respect of such complaints by virtue of 
Section 18(2) of the RTI Act.

In view of the above, the impugned order is 
set aside. However, it will also be open for the 
respondents to approach the CIC to assail the orders 
passed by respondent no. 2 the CPIO and respondent 
no.4 the First Appellate Authority, respectively.

Securities Laws
LD/63/40

Stock Exchange, Bombay
vs.

V. S. Kandalgaonkar
September 25, 2014 (SC) 

Section 8, read with section 9 of the 
Securities Contracts (Regulation) Act, 1956–
Power of Central Government to direct Rules 
to be made or to make Rules
Stock Exchange, being a secured creditor, would 
have priority over Government dues and thus, 
if a member of BSE was declared a defaulter, 
Income-tax department would not have priority 
over all debts owned by defaulter member 

The Stock Exchange, Bombay declared one Shri 
Suresh Damji Shah as a defaulter with immediate 
effect as he had failed to meet his obligations 
and discharge his liabilities. The Income Tax 
Department wrote to the Stock Exchange and told 
them that Shri Shah's membership card being liable 
to be auctioned, the amount realised at such auction 
should be paid towards Income Tax dues amounting 
to R25.43 lakh. The Stock Exchange, Bombay replied 
to the said notice and stated that the Stock Exchange 
the membership right is a personal privilege and 
is inalienable. Further, under Rule 9 on death or 
default of a member his right of nomination shall 
cease and vest in the Exchange and accordingly the 
membership right of Shri Shah has vested with the 
Exchange on his being declared a defaulter. This 
being the case, since the Exchange is now and has 
always been the owner of the membership card, 
no amount of tax arrears of Shri Shah are payable 
by it. By a prohibitory order, the Income Tax 
Department prohibited and restrained the Stock 
Exchange from making any payment relating to Shri 
Shah to any person whomsoever otherwise than 
to the Income Tax Department. The Solicitors of 
the Stock Exchange, Bombay wrote to the Income 
Tax Department calling upon them to withdraw 
the prohibitory order in view of the fact that the 
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membership right of the Exchange is a personal 
privilege and is inalienable. The Tax Department 
wrote back to the Bombay Stock Exchange refusing 
to recall its prohibitory order. Meanwhile, Shri Shah 
applied to be re-admitted to the Stock Exchange 
which application was rejected by the Stock 
Exchange.

The following issues arose for determination:
(A) Whether, on the facts and circumstances of 

this case, the TRO was right in attaching the 
sale proceeds of the nomination rights of 
the Defaulter-Member. If not, whether the 
TRO was entitled to attach under Rule 26(1) 
of Schedule–II to the Income-tax Act, the 
Balance Surplus amount lying with BSE out 
of the sale proceeds of the nomination rights 
of the Defaulter-Member under rule 16(1)
(iii) framed by BSE r/w the Resolution of the 
General Body of BSE dated 13.10.1999?

(B) Whether deposits made by the Defaulting 
Member under various Heads such as Security 
Deposit, Margin Money, Securities deposited 
by Members and Others are attachable under 
Section 226(3)(i)(x) read with Rule 26(1)(a)(c) 
of Schedule-II to the Income-tax Act?

The Supreme Court of India held as follows:
A reading of Rules 5 and 9 lead to the conclusion 
that a membership card is only a personal permission 
from the Stock Exchange to exercise the rights and 
privileges that may be given subject to Rules, Bye-
Laws and Regulations of the Exchange. Further, the 
moment a member is declared a defaulter, his right 
of nomination shall cease and vest in the Exchange 
because even the personal privilege given is at that 
point taken away from the defaulting member. The 
matter is no longer res integra.

It is clear that no accrued right to property was 
ever vested in the defaulting member.

Under Rule 16(iii), whenever the Governing 
Board exercises the right of nomination in respect 
of a membership which vests in the Exchange, 
the ultimate surplus that may remain after the 
membership card is sold by the Exchange comes 
only to the Exchange-it does not go to the member. 
This is in contrast with bye-law 400 (ix) which, as 
has been noted above deals with the application 
of the defaulting member's other assets and  
securities, and in this case ultimately the surplus is 
paid only to the defaulting member, making it clear 

that these amounts really belonged to the defaulting 
member.

The proceeds of a card which has been auctioned 
cannot be paid over to the Income Tax Department 
for the dues of the member by virtue of Rule 16 (iii)
as such member at no point owns any property 
capable of attachment.

Rule 36 specifies that a new member shall on 
admission provide security and shall maintain such 
security with the Stock Exchange for a determined 
sum at all the times that he carries on business. Rule 
37 deals with the form of such security and states 
that it may be in the form of a deposit of cash or 
deposit receipt of a Bank or in the form of security 
approved by the Governing Board. Rule 38 deals 
with how these securities are held. Rule 41 enables 
the member to withdraw any security provided by 
him if he provides another security in lieu thereof of 
sufficient value to the satisfaction of the Governing 
Board. Rule 43 states that the security provided 
shall be a first and paramount lien for any sum due 
to the Stock Exchange and Rule 44 deals with the 
return of such security under certain circumstances. 
On a conjoint reading of these Rules what emerges 
is as follows:
(i) The Chapter heading entire Chapter deals only 

with security to be provided by a member as 
the states;

(ii) The security to be furnished can be in various 
forms. What is important is that cash is in 
the form of a deposit and securities are also 
"deposited" with the Stock Exchange under 
Rule 37;

(iii) Rule 38 which is crucial provides how 
securities are to be "held" which is clear from 
the marginal note appended to it. What falls 
for construction is the expression "securities 
shall be transferred to and held". 

The expression "transfer" can depending 
upon its context mean transfer of ownership 
or transfer of possession. It is clear that what is 
transferred is only possession as the member 
only "deposits" these securities. Further, as has 
been held in Vasudev Ramchandra Shelat vs. 
Pranlal Jayanand Thakar 1975 (1) SCR 534 
at 541, a share transfer can be accomplished 
by physically transferring or delivering a share 
certificate together with a blank transfer form 
signed by the transferor. The transfer of shares 
in favour of the Stock Exchange is only for 
the purposes of easy liquidity in the event of 
default.
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(iv) The expression "transferred" must take colour 
from the expression "lodged" in Rule 38 when 
it comes to deposits of cash. Understood in 
this sense, transfer only means delivery for the 
purposes of holding such shares as securities;

(v) This is also clear from the language of Rule 38 
when it says "such deposit shall be entirely at 
the risk of the member providing the security 
……….." Obviously, first and foremost the cash 
lodged and the shares transferred are only 
deposits. Secondly, they are entirely at the 
risk of the member who provides the security 
making it clear that such member continues 
to be the owner of the said shares by way of 
security for otherwise they cannot possibly be 
at the member's risk;

(vi) Under Rule 41 a member may withdraw any 
security provided by him if he satisfies the 
conditions of the Rules. This again shows that 
what is sought to be withdrawn is a security 
which the member owns;

(vii) By Rule 43 a lien on securities is provided to the 
Stock Exchange. Such lien is only compatible 
with the member being owner of the security, 
for otherwise no question arises of an owner 
(the Stock Exchange, if Shri Datar is right) 
having a lien on its own moveable property;

(viii) Therefore, when Rule 44 speaks of repayment 
and transfer it has to be understood in the 
above sense as the security is being given 
back to the member under the circumstances 
mentioned in the Rule;

(ix) Bye-law 326 and 330 also refer to securities that 
are "deposited" by the defaulter and recovery 
of securities and "other assets" due. Obviously, 
therefore, securities which are handed over 
to the exchange continue to be assets of the 
member which can be liquidated on default.

(x) Shri Datar's argument would also create a 
dichotomy between "cash lodged" and Bank 
Deposit Receipts and securities "transferred". 
The form a particular security takes cannot 
possibly lead to a conclusion that cash lodged, 
being only a deposit, continues to belong to the 
member, whereas Bank Deposit Receipts and 
securities, being "transferred" would belong to 
the Stock Exchange.

It is settled law that Government debts have 
precedence only over unsecured creditors. 

What has been argued is that the moment 
the Stock Exchange has a lien over the member's 

securities, it would have precedence over income tax 
dues. There is force in this submission.

In the present case, the first and paramount 
lien given to the Stock Exchange is by Rule 43 of 
the Rules made under Section 8 of the Securities 
Contract Act. Sections 7A, 8 and 30 of the Securities 
Contracts (Regulation) Act 1956 deal with the 
power of recognised Stock Exchanges making rules 
restricting voting rights; rules relating to Stock 
Exchanges generally including membership thereof; 
and rules to carry out the purposes of the Securities 
Contracts (Regulation) Act respectively. Whereas, 
the rules made under Section 7A and Section 8 
are made by recognised Stock Exchanges with the 
approval of the Central Government and published 
in the Official Gazette, rules made under Section 
30 are made by the Central Government itself for 
purposes of carrying into effect the objects of the 
Securities Contracts (Regulation) Act. 

It will be seen that whether a rule is made under 
Section 7A, Section 8 or Section 30, all rules made 
under the Act are to be laid before Parliament, 
making it clear thereby that rules made under each 
of these provisions are statutory in nature. The 
fact that the Stock Exchange makes these rules 
under Sections 7A and 8 as opposed to the Central 
Government making them under Section 30 does not 
take the matter very much further. Section 3(51) of 
the General Clauses Act defines "Rules" as meaning 
"a rule made in exercise of power conferred by law 
and shall include a Regulation made as a rule under 
any enactment." It is clear from this definition of 
'Rule' also that the Stock Exchanges who make rules 
in exercise of powers conferred by the Securities 
Contracts (Regulation) Act are equally "Rules" and 
therefore subordinate legislation. This makes it 
amply clear that the lien spoken of by Rule 43 is a 
lien, conferred by Rules under a statute.

The first thing to be noticed is that the Income 
Tax Act does not provide for any paramountancy of 
dues by way of income tax. This is why the Court 
in Dena Bank vs. Bhikabhai Prabhudas Parekh Co., 
2005(5) SCC 694 held that Government dues only 
have priority over unsecured debts.  

In the present case, the lien possessed by the 
Stock Exchange makes it a secured creditor. That 
being the case, it is clear that whether the lien under 
Rule 43 is a statutory lien or is a lien arising out of 
agreement does not make much of a difference as 
the Stock Exchange, being a secured creditor, would 
have priority over Government dues. 
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