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Legal Decisions1

Income-tax Act
LD/63/11

CIT
vs.

Ingersoll Rand International Ind. Ltd.
30th June 2014 (KAR)

[Assessment Year 2006-07]
Section 32 of Income-tax Act, 1961 - 
Depreciation
Non-compete fee being in the nature of capital 
expenditure, depreciation is to be allowed on the 
non-compete fee as it constitutes a commercial 
or a business right under Section 32(1)(ii)

The assessee company purchased the business 
of DETPL for a consideration of R11.71 crore which 
included a sum of R54.43 lakh as non-compete fees. 
The payment of non-compete fees was treated as 
revenue expenditure in the computation of total 
1 Readers are invited to send their comments on the selection of cases and their utility at eboard@icai.in. For full judgment, write to eboard@icai.in

DIRECT 
TAXES

income as per the Income-tax Act, while in the 
books of accounts it was treated as an asset by the 
assessee. The assessee had also claimed depreciation 
on the patents under the Income-tax Act,

The Revenue, contended that (i) in order to 
claim depreciation, the assessee should own and 
use the asset in the business, (ii) non-compete fee 
does not constitute a commercial or a business right 
for allowing depreciation under Section 32(1)(ii). 
Further, the user-test is not satisfied. Where it is not 
so non-compete fee cannot be classified as an asset 
and consequently no depreciation can be allowed. 
Per contra, the assessee submitted, by virtue of 
payment to the noncompete fee, the assessee could 
carry on business without any competition for the 
limited period which inturn results in advantage to 
his business and as that advantage confers on him a 
commercial and a business right and once it is held 
it is of the nature of capital expenditure, the assessee 
is entitled to depreciation provided under Section 
32(1)(ii).
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The High Court of Karnataka held as follows:
What is to be seen is, what are the nature of 
intangible assets which would constitute business 
or commercial rights to be eligible for depreciation. 
In this regard, it is necessary to notice that the 
intangible assets enumerated in Section 32 of the 
Act effectively confer a right upon an assessee for 
carrying on a business more efficiently by utilising 
an available knowledge or by carrying on a business 
to the exclusion of another assessee. A non-compete 
right encompasses a right under which one person  
is prohibited from competing in business with 
another for a stipulated period. It would be the right 
of the person to carry on a business in competition 
but for such agreement of non-compete. Therefore 
the right acquired under a non-compete agreement 
is a right for which a valuable consideration is 
paid. This right is acquired so as to ensure that the 
recipient of the non-compete fee does not compete 
in any manner with the business in which he was 
earlier associated. The object of acquiring a know-
how, patents, copyrights, trade marks, licences, 
franchises is to carry on business against rivals in 
the same business in a more efficient manner or 
to put it differently in a best possible manner. The 
object of entering into a non-compete agreement 
is also the same i.e., to carry on business in a more 
efficient manner by avoiding competition, atleast for 
a limited period of time.

On payment of non-compete, the payer acquires 
a bundle of rights such as restricting receiver 
directly or indirectly participating in a business 
which is similar to the business being acquired, 
from directly or indirectly soliciting or influencing 
clients or customers of the existing business or any 
other person either not to do business with the 
person who has acquired the business and paid the 
non-compete fee or to do business with the person 
receiving the non-compete fee to do business with a 
person who is directly or indirectly in competition 
with the business which is being acquired. The 
right is acquired for carrying on the business 
and therefore it is a business right. The word 
‘commercial’ is defined in Black’s Law Dictionary as 
‘related to or connected with trade and commerce 
in general’, ‘commerce’ is defined as ‘the exchange 
of goods, productions or property of any kind; the 
buying, selling and exchanging of articles’. A right 
by way of non-compete is acquired essentially 
for trade and commerce and therefore it will also 
qualify as a commercial right. A right acquired 
by way of noncompete can be transferred to any  

other person in the sense that the acquirer gets 
the right to enforce the performance of the terms 
of agreement under which a person is restrained 
from competing. When a businessman pays money 
to another businessman for restraining the other 
businessman from competing with the assessee, 
he gets a vested right which can be enforced under 
law and without that, the other businessman can 
compete with the first businessman.

When by payment of non-compete fee, the 
businessman gets his right what he is practically 
getting is kind of monopoly to run his business 
without bothering about the competition. Generally, 
non-compete fee is paid for a definite period. The 
idea is that by that time, the business would stand 
firmly on its own footing and can sustain later on. 
This clearly shows that the commercial right comes 
into existence whenever the assessee makes payment 
for non-compete fee. Therefore that right which 
the assessee acquires on payment of non-compete 
fee confers in him a commercial or a business 
right which is held to be similar in nature to know-
how, patents, copyrights, trade marks, licences, 
franchises. Therefore the commercial right thus 
acquired by the assessee unambiguously falls in the 
category of an ‘intangible asset’. Their right to carry 
on business without competition has an economic 
interest and money value. The term ‘or any other 
business or commercial rights of similar nature’ 
has to be interpreted in such a way that it would 
have some similarities as other assets mentioned 
in Clause (b) of Explanation 3. Here the doctrine 
of ejusdem generis would come into operation and 
therefore the non-compete fee vests a right in the 
assessee to carry on business without competition 
which inturn confers a commercial right to carry 
on business smoothly. When once the expenditure 
incurred for acquiring the said right is held to be 
capital in nature, consequently the depreciation 
provided under Section 32(1)(ii) is attracted and 
the assessee would be entitled to the deduction as 
provided in the said provision.

LD/63/12
CIT, Bangalore

vs.
Karnataka Power Corporation Ltd.

12th August, 2014 (KAR)
[Assessment Year 1997-98]

Section 37 of Income-tax Act, 1961–Business 
Expenditure–Allowable as-Brokerage
Brokerage expenses incurred by assessee for 
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making payment to agents for rendering service 
for mobilising the public deposits which was to be 
returned after a fixed period along with interest, 
and, thus, did not expand the capital base of the 
assessee, such brokerage expenses was to be 
treated as revenue expenditure

The assessee power corporation mobilised public 
deposits. The said deposits was made for a fixed 
period and interest was payable during the period 
of deposit. After the maturity of the said deposit, 
the assessee has to return the amount received as 
deposit. Brokerage paid to the agents was claimed as 
revenue expenditure.

The High Court of Karnataka held as follows:
The amount/public deposits cannot be construed 
as a receipt for increasing the capital base. The 
expenditure takes the colour from the thing on 
which the expenditure is made. If the money is spent 
to expand the capital, then the money to the extent 
is capital, but if the money is spent not for obtaining 
the capital, then the expenditure takes the colour of 
the revenue expenditure.

479

In the instant case, the assessee has borrowed 
money, brokerage is paid for the services so rendered, 
the said money does not constitute the capital. On 
the contrary the said money is utilised for working 
capital and, therefore, both the Appellate Authorities 
were justified in holding that the said expenditure 
partakes the character of a revenue expenditure and 
not capital expenditure.

LD/63/13
Rajasthan R.S.S. & Ginning Mills Fed. Ltd.

vs.
   Deputy CIT, Jaipur
29th April, 2014(SC)

[Assessment Years 1994-95 and 1995-96]
Section 72A read with Section 72 of the 
Income-tax Act, 1961 read with Section 16(8) 
of the Rajasthan Co-operative Societies Act, 
1965–Losses–Carry forward and set-off of 
business loss 
There was no provision which would permit 
the amalgamating co-operative society to carry 
forward and adjust such losses against the profits 
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of the amalgamated co-operative society though 
such provision is made for companies and banks

After the amalgamation of the four cooperative 
societies into the appellant society, when Income-
Tax returns for the assessment years 1994-95 and 
1995-96 were filed by the appellant society, it wanted 
to get the accumulated losses of the four societies, 
carried forward, so that the same could be set off 
against the profits of the appellant society under 
the provisions of Section 72. The main submission 
of the appellant society society was that being an 
amalgamated society, it must get benefit of setting 
off losses of the four co-operative societies which 
had been amalgamated into the appellant society.

The assessing officer negatived the appellant's 
claim for the reason that the said societies were 
not in existence after their amalgamation into the 
appellant society. As the said four societies were 
not in existence, according to the assessing officer, 
their accumulated losses could not have been 
carried forward or adjusted against the profits of the 
appellant society. 

The Supreme Court held as follows:
For the purpose of getting carried forward losses 
adjusted or set off against the profits of subsequent 
years, there must be some provision in the Act. If 
there is no provision, the societies which are not in 
existence cannot get any benefit. The losses were 
suffered by the societies which were in existence at the 
relevant time and their existence or legal personality 
had come to an end upon being amalgamated into 
another society.

The normal principle is that a non-existent person 
cannot file an income tax return and therefore, 
cannot carry forward its losses after its existence 
comes to an end. All those four societies, upon their 
amalgamation into the appellant society, had ceased 
to exist and registration of those societies had been 
cancelled. In the circumstances, those societies 
had no right under the provisions of the Act to file 
a return to get their earlier losses adjusted against 
the income of a different legal personality i.e. the 
appellant society.

So far as companies are concerned, there is a 
specific provision in the Act that upon amalgamation 
of one company with another, losses of the 
amalgamating companies can be carried forward 
and the amalgamated company can get those losses 
set off against its profits subject to the provisions of 
the Act. This is permissible by virtue of Section 72A 

of the Act but there is no such provision in the case 
of co-operative societies.

It is pertinent to note that such a provision has 
been made only with regard to amalgamation of 
companies and later on similar provisions were made 
with regard to banks, etc., but at the relevant time 
there was no such provision which would permit the 
amalgamating co-operative society to carry forward 
and adjust such losses against the profits of the 
amalgamated co-operative society.

As there is no provision under the Act for setting 
off accumulated losses of the amalgamating societies 
against the profits of the amalgamated society, the 
appellant society could not have got the benefit of 
carrying forward losses of the erstwhile societies 
which were not in existence during the relevant 
Assessment Year.

In all the tax matters one has to interpret taxation 
statute strictly. Simply because one class of legal 
entities are given some benefit which is specifically 
stated in the Act does not mean that the legal entities 
not referred to in the Act would also get the same 
benefit. As stated by this Court on several occasions, 
there is no equity in matters of taxation. One cannot 
read into a section which has not been specifically 
provided for.
Note: Judgment of Rajasthan High Court, Jaipur 
Bench in ITA No. 19 of 2001, dated 19-09-2012, 
upheld.

LD/63/14
Panasonic Energy India Co. Ltd.

vs.
Assistant CIT, Circle-IV
7th January 2014 (GUJ)

[Assessment Year 2003-04]
Section 80-IB read with Section 260A of the 
Income-tax Act, 1961-Deductions-Profits and 
gains from industrial undertakings other than 
infrastructure developments
Claim under Section 80-IB was to be disallowed 
where Audit Report was not filed before any of 
the authorities below and it was only filed before 
the High Court for the first time 

During the year under consideration the assessee 
company had claimed deduction under Section 80-
IB. The assessee had not previously furnished the 
audit report in Form 10CCB before the Assessing 
Officer prior to completion of the assessment 
proceedings. He also failed to do so before the 
Appellate Commissioner or before the Tribunal till 

480



Legal Update

www.icai.orgTHE CHARTERED ACCOUNTANT    october 201438

the second appeal was finally decided. It was only 
at the appellate stage before the High Court that 
the assessee presented a report requesting that the 
Section 80-IB claim be granted.

The Gujarat High Court held as follows:
The appellant had not made out any ground 
why the audit report could not be filed earlier. 
In the application filed for taking into account 
the additional document on record also, no valid  
grounds were made out. Even before the first 
appellate stage before the Commissioner, though the 
rules permit production of additional evidence, the 
same was hedged with certain conditions.

Even to be able to produce additional evidence 
before the appellate Commissioner, the assessee 
had to satisfy the conditions of sub-Rule (1) of 
Rule 46A thereof and further the Rule requires the 
appellate authority to record his reasons in writing 
for admitting such additional evidence.

Under the circumstance, without any  
justification and without any indication of reasons 
why such report could not be presented earlier, the 
assessee simply cannot for the first time present  
such document before the High Court and seek 
benefit of the deduction on the basis of such 
document. The appellate jurisdiction of the High 
Court under Section 260A of the Act permits 
taking into account the substantial question of  
law and not examine the factual disputes. Further 
a mere presentation of report under Form 10CCB 
would not enable the assessee to claim deduction 
under Section 80IB. The form and the report  
would enable the Assessing Officer to examine 
the claim and different calculations on the basis of 
which the claim was sought to be substantiated. 
Such question, surely cannot be gone into in  
the Tax Appeal before the High Court under Section 
260A.

LD/63/15
Pan Asia IGATE Solutions, In Re

9th May, 2014 (AAR)
Section 112 read with Sections 48 and 195 of 
the Income-tax Act, 1961-Capital gains–Tax 
on long term Capital gains
Where non-resident company sold eqity shares 
of an Indian company to another non-resident 
company, the former i.e. the purchaser non 
resident company will get the benefit of the 
proviso of section 112(1)

The Applicant is a Mauritius company. The 
Applicant purchased equity shares of an Indian 
company Patni Computer from iSolutions, Inc., a US 
based company. iSolutions purchased the original 
equity shares of Patni in foreign currency. iSolutions 
held the shares of Patni for a period of more than 
12 months. The applicant is now approaching the 
Authority for Advance Rulings to determine the rate 
at which tax ought to have been deducted under 
Section 195 of the Act from the payment made to 
iSolutions for the purchase of equity shares of Patni.

The Authority for Advance Rulings ruled as  
follows:
The Delhi High Court in Cairn UK Holdings ltd. 
vs. DIT, (2013) 359 ITR 268 while setting aside the 
rulings of the Authority held that the first proviso 
to Section 48 ensures that a non-resident, who 
utilised his foreign currency, is taxed after taking 
into consideration the fluctuation in exchange rate. 
Indian rupee can and has in past appreciated against 
foreign currencies. In such cases, the long-term 
capital gains payable can increase. On the contrary, 
there is no occasion of deflation in India in last two 
decades and it would be incorrect to hold that the 
Legislature while enacting the second proviso had in 
mind or assumed that there would be deflation. The 
two provisos cannot be equated as granting same 
relief or benefit. They operate independently and 
have different purpose and objective.

In view of the above, it is difficult to state that 
benefits under the first proviso and the second 
proviso to Section 48 are identical or serve the same 
purpose.

The proviso to Section 112(1) is applicable to listed 
securities or units or zero coupon bonds. Long-term 
capital gain is not payable on listed securities sold 
through stock exchanges as STT is payable. First 
proviso to Section 48 is applicable on sale of shares 
or debentures in Indian company, whether or not 
the said shares or debentures are listed or not. Thus, 
proviso to Section 112(1) is more restrictive and will 
not necessarily apply in all cases covered by the first 
proviso to Section 48. Secondly, the proviso to Section 
112(1) is not applicable to debentures. Nevertheless, 
the proviso to Section 112(1) is applicable to units 
and zero coupon bonds, which are not covered by 
the first proviso to section 48 of the Act. Second 
proviso to Section 48 is not applicable on transfer of 
long-term capital asset being bond, debenture other 
than the capital index bond. Zero coupon bonds are, 
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however, specifically made eligible for benefit under 
the proviso to Section 112(1).

The purpose and object behind the proviso to 
Section 112(1) and the legislative intention was to 
tax long-term capital gain on listed shares, bonds 
and units @ 10%, without benefit of indexation 
under second proviso to Section 48 of the Act.

The petitioner will be entitled to benefit of 
proviso to Section 112(1) of the Act on sale of equity 
shares in question.

LD/63/16
Sumermal Jain

vs.
Deputy CIT, Central Circle-XVI, Kolkata

24th December 2014 (CAL)
Section 131 read with Section 132 of 
the Income-tax Act, 1961-Income-tax 
authorities-Power regarding Discovery, 
Production of Evidence, etc.
Where during investigation into affairs of a 
company, accommodation entries of abnormally 
high expenses were found to have been paid to 

companies controlled by petitioner and further 
enquiries revealed that such companies ‘were 
merely paper companies not providing any actual 
services, Deputy Director had ‘sufficient reason 
to believe’ so as to issue notices under Section 
131(1A) and thus, there was no requirement or 
any statutory fiat, to disclose therein reasons to 
suspect

In course of the investigation, it was discovered 
that abnormally high amounts had been shown to 
have been paid by EMTA Coal on account of coal 
raising charges to four companies. Further inquiry of 
these companies revealed that these four companies 
were non-functioning entities and existed only 
on paper and each of four companies had small 
capital base with insignificant investment in plant 
and machinery in comparison to their receipts 
from EMTA Coal. The investigation revealed that 
the accommodation entries for EMTA coal were 
arranged by the petitioner through these four 
companies. These companies were found to be paper 
companies created for ‘booking bogus expenses’ by 
EMTA Coal. Since there was fraud on revenue on 
a massive scale which was designed, executed and 
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implemented by the petitioners, the Director of 
Income-tax issued notice under Section 131(1A) for 
search and seizure under Section 132.

The Calcutta high Court held as follows:
It is evident from the plain language of the  
provision that there has to be information possessed 
by such high officer as named in the opening limb 
of the sub-Section; and, that such information in 
the possession of the relevant officer should be 
the basis for the officer to believe that any of the 
three situations as recognised in clauses (a), (b) or 
(c) of the sub-Section (1) of Section 132 had arisen 
or was likely to arise, before such high officer can  
authorise one of the named subordinate officers 
to conduct a search and seizure operation in the 
manner provided.

The “reason to believe” has to be based on the 
“information” available with the high official for a 
reasonable person in the position of the high official 
to anticipate a breach or apprehend non-compliance 
of the kind envisaged in clause (b) or clause (c) of the 
sub-Section (1).

The nexus between the information and the 
situation envisaged in either clause (b) or clause (c) 
of the provision was the real test; for, if the nexus 
was discerned, it may be said that the high official 
had “reason to believe” based on the “information 
in his possession” to apprehend the breach or 
failure as contemplated in sub-Section (b) or (c) of 
the provision. It was the extent of the information 
that will tell upon the “reason to believe”. Again, in 
exercise of judicial review, the court will only look at 
the nexus and not assess it either with any degree of 
mathematical precision or by placing the court in the 
position of the authorising official. Only if it appears 
that the subjective satisfaction of the authorising 
official as implied by the expression “reason to 
believe” could not have been arrived at on the basis 
of the “information in his possession”, that the court 
would interdict the process or the consequence of 
the search and seizure operation that may have been 
carried out.

The Director General or a Director or a Joint 
Director or an Assistant Director or a Deputy 
Director have authority to exercise the powers 
conferred under Section 131(1) of the Act, provided 
such officer has “reason to suspect” that any of the 
situations as envisaged in sub-Section 131(1A) has 
arisen. On the other hand, if it was the authorised 
officer referred to in Section 132(1) of the Act who 

exercises the authority under Section 131(1A) of 
the Act, such officer was competent to exercise 
such authority only prior to taking action under  
clauses (i) to (v) of Section 132(1) of the Act. It was 
elementary on any reading of Section 131(1A) of the 
Act that the five categories of officers, other than 
the authorised officer referred to in Section 132(1) 
of the Act, may exercise the authority under such 
provision, subject to meeting the other statutory 
requisites but without being impaired by the  
search and seizure process having been conducted 
under Section 132(1) of the Act. With respect, 
the provision admits of no other construction or 
interpretation.

Such distinction was apparent from the proviso 
to sub-section (3) of Section 131 of the Act. Such 
sub-section authorises the officers referred to in 
sub-sections (1), (1A) and (2) to impound and retain 
books of account or other documents produced in 
course of any proceedings under the Act. The proviso 
to Section 131(3) of the Act makes a distinction in 
the procedure to be adopted for impounding such 
material and the period for which such material 
may be retained by the authority, based on the 
designation of the authority.

Since the notices under Section 131(1A) of the 
Act were issued in this case by a Deputy Director, 
he had due authority therefor. Given that such 
officer possessed the treasure trove of information 
pertaining to the aforesaid four companies 
connected with the EMTA group and the petitioners’ 
nexus therewith, he had enough reason to suspect 
that income had been concealed or was likely to be 
concealed by the petitioners who were subject to his 
jurisdiction. There was no requirement, far less any 
statutory fiat, for the reasons to suspect or the basis 
for the suspicion to be disclosed in any notice issued 
under Section 131(1A) of the Act.

LD/63/17
Sumit Devendra Rajani

vs.
Assistant CIT 

23rd June, 2014 (GUJ)
(Assessment  Year 2010-11)

Section 205, read with Section 221 of 
Income-tax Act, 1961–Deduction of Tax 
at Source–Bar against direct demand on 
assessee
In case the deductor had deducted TDS and 
for the same Form No.16A has been issued by 
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the deductor, the credit of the same cannot be 
denied to the assessee /deductee solely on the 
ground that such credit does not appear on ITD 
system of the department and/or same does not 
match with the ITD system of the department

According to the petitioner/assessee out of 
total salary of R21,60,000 to be received from his 
employer/deductor he has received salary after 
deducting the amount of tax at source by the 
deductor for which Form No. 16 A has been issued 
i.e. he has received R5,86,606 and on account of 
said amount deducted at source by the employer/
deductor. In the return of income, the petitioner  
also claimed the credit of tax deducted at source 
of total R5,86,606 TDS deducted by his employer/
deductor. However, without giving credit of the  
TDS deducted by his employer/deductor on the 
salary income as well as on the amount received 
towards professional and technical fees received 
from the said employer/deductor, the department 
has raised the demand of R6,82,148 by impugned 
notice issued under Section 221(1) of the Act. The 
short question which is posed for consideration 
of this Court is whether in case the deductor had 
deducted the TDS and for the same Form No.16 
A has been issued by deductor, the credit of the  
same can be denied to the assessee and deductee 
solely on the ground that such credit does not  
appear on ITD system of the department and/or 
same does not match with the ITD system of the 
department?

The High Court of Gujarat held as follows:
When the deductor who is liable to deduct the tax 
at source under Chapter XVII deducts the TDS and 
issued Form No.16A the assessee/deductee shall be 
entitled to credit of the same. As stated above and as 
per Section 205 of the Act whether tax is deductible 
at the source under Chapter XVII, the assessee shall 
not be called upon to pay the tax himself to the extent 
of which tax has been deducted from that income. 
Meaning thereby, the assessee/deductee is entitled 
to credit of such amount of TDS. Assuming that in a 
given case the deductor after deducting the TDS may 
not have deposited with the department. However, 
in such situation, the department is to recover 
the said amount from the deductor and assessee/
deductee cannot deny the credit of the same. The 
action of the respondent revenue- authority in not 
giving the credit of the tax deducted at source for 
which Form No. 16 A have been produced by the 

assessee–deductee and consequently impugned 
demand notice issued under Section 221(1) of the 
Act cannot be sustained. Concerned revenue- 
authority, therefore, is required to be directed to 
give credit of tax deducted at source to the assessee/
deductee of the amount for which Form No.16 A 
have been produced. 

In view of the above and for the reasons stated 
petition succeeds. It is held that the petitioner, i.e., 
assessee-deductee is entitled to credit of the tax 
deducted at source with respect to amount of TDS 
for which Form No.16A issued by the employer/
deductor has been produced and consequently 
department is directed to give credit of tax deducted 
at source to the petitioner assessee–deductee to 
the extent Form No.16 A issued by the deductor 
have been issued. Consequently, the impugned 
demand notice is quashed and set aside. However, 
it is clarified and observed that if the department is 
of the opinion deductor has not deposited the said 
amount of tax deducted at source, it will always been 
open for the department to recover the same from 
the deductor. 

LD/63/18
CIT(C) - III

vs.
 Sri Gopal Gupta

16th May 2016 (DEL)
[Assessment Years 2003-04 to 2009-10]

Section 245D of the Income-tax Act, 1961 
read with Article 226 of the Constitution of 
India-Settlement Commission-Procedures on 
application under Section 245C
Where Settlement Commission has taken the view 
that the amount of R6.00 crore as mentioned in the 
relevant receipts were loans taken by respondent 
No.1 payable @1.25% for the period of six months 
and that it was not a receipt of interest itself and 
made addition of additional income aacordingly, 
same could not be interfered in writ petition to tax 
an bigger principal amount assuming that said R6 
crore as interest thereon

In this writ petition, the contention of the 
Revenue was that the respondent No.1 had not 
made a full and true disclosure and, therefore, the 
settlement orders were liable to be quashed.

The relevant receipt stated, “ I, Sri Gopal Gupta, 
owner of M/s. Flakes 'N' Flavourz hereby confirm 
the Receipt of R20000000/- (Rupees Two Crore 
only) from Mr.Ankit Agarwal, Delhi on 07.11.08 A/c 
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Account of interest payable @1.25% for six months 
through Mr.Suresh Bansal.”

The entire controversy in this case centers 
around the interpretation given to the receipt. As 
per the Revenue, the receipt indicates an amount 
by way of interest whereas as per the respondent 
No.1 it was not received by way of interest and was 
the principal amount of loan which was received by 
the respondent No.1 which he has disclosed as his 
income before the Settlement Commission because 
the lender would not come forward to confirm the 
cash loans.

The Settlement Commission held that the words 
"A/c Account of interest payable @1.25% for six 
months" are very important and has to be interpreted 
considering the totality of circumstances. The 
words used are "interest payable" and not "interest 
receivable". The words "interest payable" will 
be applicable to the person who has signed the  
receipt and not to the person for whom the receipt 
is signed. It is seen that the five receipts are the 
photocopies and not the original receipts. Logically 
the original receipts will be kept by the person who 
may need it to use it as a safety in case of any default. 
The photocopy will be kept by the person who wants 
to keep it as a matter of record and no original 
record needed. In case of default, the photocopy 
of the receipts will not have any legal force. In 
such situation only original receipts will have legal 
validity. It is a wide practice that even in cases of 
unaccounted transactions, proper documents are 
executed in order to put pressure of legal action 
on borrower so that he may not default. Such a 
receipt also acts as a deterrent as any default would  
seriously affect the borrower's credibility in the 
market and nobody would do any business with 
him in future. Therefore, if R6 crore is the interest, 
in that case, Shri Sri Gopal Gupta should have 
with him original copy of the receipts as well as  
necessary documents/ papers to support his claim 
in respect of amounts given as loan. Similarly,  
if R6 crore are loans taken by Shri Sri Gopal Gupta 
on interest in that case the original receipts as  
well as original papers/documents in respect of 
such loans would be kept by lenders. The fact 
that original copy of the receipts as well as other  
papers/documents in respect of R6 crore were 
not found from the premises of the applicant,  
supports the case of the applicant as when he was 
keeping photocopy of the receipt, there was no 
reason why he would not have kept original copy of 

receipts and other papers/documents of loans with 
him.

The Settlement Commission has taken the view 
that the amount of R6.00 crore as mentioned in the 
said receipts were loans taken by respondent No.1 
payable @1.25% for the period of six months. The 
Settlement Commission also took the view that, as 
the respondent No.1 has already offered R6.00 crore 
as additional income, no further action was required 
on the issue.

The Delhi High Court held as follows:
It is apparent that the power of interference under 
Article 226 is limited. It is evident that this Court 
under Article 226 can only interfere with the 
Settlement Commission if it is found to be contrary 
to the provisions of the Act and that even if the 
Court disagrees with an interpretation placed by the 
Settlement Commission on a document, it cannot 
substitute its view in place of that of the Settlement 
Commission unless and until the interpretation 
given by the Settlement Commission is clearly 
arbitrary and perverse.

The scope of review under Article 226 of the 
Constitution insofar as an order passed by the 
Settlement Commission under Section 245D(4) 
of the Act is concerned, is a very limited one. This 
Court certainly cannot substitute its view in place of 
the Settlement Commission particularly on point of 
interpretation of a particular document. Interference 
can only be made if there is a fault in the decision 
making process and not with the decision itself. 
Even if this Court feels that it would have arrived 
at a different decision, it cannot interfere with the 
conclusion arrived at by the Settlement Commission 
because this Court does not sit in appeal over the 
decision of the Settlement Commission. 

The interpretation which has been placed by 
the Settlement Commission on the documents 
in question, first of all, results in a finding of fact 
which cannot be interfered with. And, secondly, 
the interpretation is not so outlandish to be  
categorised as arbitrary or perverse so as to call for 
interference. The interpretation sought to be placed 
by the Revenue may be a possible interpretation 
but, so, too, would be the interpretation placed by 
the Settlement Commission which has also been 
espoused by the respondent. In such a situation 
no interference with the Settlement Commission’s 
order is warranted.
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LD/63/19
CIT (Central) Ludhiana

vs.
Shri Parvinder Singh
14th July, 2014(P&H)

[Assessment Year 2009-10]
Section 271AAA, read with Section 234B 
of Income-tax Act, 1961 – Penalty – Where 
search has been initiated
Since the alleged short payment of interest was 
only on account of incorrect imposition of interest 
by the Assessing Officer which stands deleted, the 
basis to impose penalty under Section 271AAA in 
the form of non-payment of taxes/interest does 
not survive

Search and seizure operation was conducted 
at the business premises of respondent assessee’s 
and cash amounting to R89,30,000/- was seized. 
The same was deposited in the PD account of 
Commissioner of Income Tax (Central), Ludhiana. 
On the basis of excess stock and cash found, the 
assessee made a disclosure of R10 crore in the  
hands of his proprietorship concern. The assessee 
had also requested for adjustment of seized cash  
against his advance tax liability. Later a return 
declaring total income of R10,86,88,070/- was 
filed under Section 139(1) of the Act including the 
disclosed amount of R10,00,00,000/-. No interest 
under Sections 234A, 234B and 234C of the Act 
was determined as payable by the assessee in his 
return of income. The assessee had determined 
total advance tax of R3,51,30,000/- in his return 
of income. The return was processed creating a  
demand of R1,22,79,290/- including interest under 
section 234B of R22,16,382/-. Penalty proceedings 
under section 271AAA of the Act were also initiated 
as the assessee had not paid the due tax on the 
undisclosed income under the Act.

The Punjab & Haryana High Court held as follows:
Interest under Section 234B was imposed on the 
assessee for short payment of advance tax due on 
the income tax return which in turn was caused 
by inaction on the part of the Assessing Officer to 
adjust the seized cash towards advance tax liability 
as requested by the assessee. The assessee's appeal 
against the order of the Assessing Officer to rectify 
the order imposing interest under Section 234B 
was adjudicated by the Commissioner (Appeals).  
He has held that no interest under Section 234B 
was leviable in view of the judgment of Hon’ble 
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Jurisdictional High Court in the case of CIT vs.  
Ashok Kumar 334 ITR 355. This meant that the 
alleged short payment of interest was only on 
account of incorrect imposition of interest by the 
Assessing Officer which stands deleted. Therefore 
the basis to impose penalty under Section 271AAA 
in the form of non payment of taxes/interest does 
not survive and, thus, penalty imposed is to be 
deleted. The Tribunal upheld the order of the  
Commissioner (Appeals).

The findings recorded by the CIT(A) and the 
Tribunal are findings of fact which have not been 
shown to be illegal or perverse in any manner. Thus, 
the penalty under Section 271AAA of the Act had 
been rightly deleted.

Banking Laws
LD/63/20

Dashrath Rupsingh Rathod
vs.

State of Maharashtra & Another 
1st August, 2014 (SC)

Section 138 read with Section 
142 of the Negotiable Instruments Act, 1881 
read with Section 177 of the Code of Criminal 
Procedure, 1973-Dishonour of cheque for 
insufficiency, etc., of funds in the account
In case of dishonour of cheque, the territorial 
jurisdiction is restricted to the Court within  
whose local jurisdiction the offence was 
committed, that means that complaint is to be 
filed in the court within whose jurisdiction the 
cheque is dishonoured by the bank on which it 
is drawn 

These Appeals raise a legal nodus of substantial 
public importance pertaining to Court’s territorial 
jurisdiction concerning criminal complaints 
filed under Chapter XVII of the Negotiable 
Instruments Act, 1881 (the NI Act) on dishonour of  
cheque. 

The Supreme Court of India held as follows:
A reading of Section 138 NI Act in conjunction 
with Section 177, CrPC leaves no manner of doubt 
that the return of the cheque by the drawee bank 
alone constitutes the commission of the offence 
and indicates the place where the offence is  
committed.

Section 142 correctly employs the term “cause 
of action” as compliance with the three factors 

contained in the proviso are essential for the 
cognizance of the offence, even though they are not 
part of the action constituting the crime.

The place, situs or venue of judicial inquiry and 
trial of the offence must logically be restricted to 
where the drawee bank, is located. The law should 
not be warped for commercial exigencies. As 
it is Section 138 of the NI Act has introduced a  
deeming fiction of culpability, even though, 
Section 420 is still available in case the payee finds 
it advantageous or convenient to proceed under 
that provision. An interpretation should not be  
imparted to Section 138 which will render it as 
a device of harassment i.e. by sending notices 
from a place which has no casual connection with 
the transaction itself, and/or by presenting the 
cheque(s) at any of the banks where the payee may 
have an account. In our discernment, it is also 
now manifest that traders and businessmen have  
become reckless and incautious in extending  
credit where they would heretofore have been 
extremely hesitant, solely because of the availability  
of redress by way of criminal proceedings. It 
is always open to the creditor to insist that the 
cheques in question be made payable at a place 
of the creditor’s convenience. Today’s reality is  
that the every Magistracy is inundated with 
prosecutions under Section 138 NI Act, so much 
so that the burden is becoming unbearable and 
detrimental to the disposal of other equally pressing 
litigation. 

Courts are not required to twist the law to give 
relief to incautious or impetuous persons; beyond 
Section 138 of the NI Act. Everybody would be 
compelled to reiterate empathy with a payee who 
has been duped or deluded by a swindler into 
accepting a cheque as consideration for delivery 
of any of his property; or because of the receipt 
of a cheque has induced the payee to omit to do 
anything resulting in some damage to the payee. 
The relief introduced by Section 138 of the NI Act 
is in addition to the contemplations in the IPC.  
It is still open to such a payee recipient of a 
dishonoured cheque to lodge a First Information 
Report with the Police or file a Complaint directly 
before the concerned Magistrate. If the payee 
succeeds in establishing that the inducement for 
accepting a cheque which subsequently bounced  
had occurred where he resides or ordinarily  
transacts business, he will not have to suffer 
the travails of journeying to the place where the 

488

OTHER 
ACTS



Legal Update

www.icai.org 45THE CHARTERED ACCOUNTANT    october 2014

cheque has been dishonoured. All remedies under 
the IPC and CrPC are available to such a payee if 
he chooses to pursue this course of action, rather 
than a Complaint under Section 138 of the NI 
Act. And of course, he can always file a suit for  
recovery wherever the cause of action arises 
dependent on his choosing. 

The interpretation of Section 138 of the NI 
Act which commends itself is that the offence 
contemplated therein stands committed on the 
dishonour of the cheque, and accordingly the  
JMFC at the place where this occurs is ordinarily 
where the Complaint must be filed, entertained 
and tried. The cognisance of the crime by the JMFC 
at that place however, can be taken only when the 
concomitants or constituents contemplated by the 
Section concatenate with each other. The place  
of the issuance or delivery of the statutory notice 
or where the Complainant chooses to present 
the cheque for encashment by his bank are not 
relevant for purposes of territorial jurisdiction 
of the Complaints even though non-compliance 
thereof will inexorably lead to the dismissal of the 
complaint. It cannot be contested that considerable 
confusion prevails on the interpretation of  
Section 138 in particular and Chapter XVII in 
general of the NI Act. 

The Complainant is statutorily bound to 
comply with Section 177 etc. of the CrPC and 
therefore the place or situs where the Section 138 
Complaint is to be filed is not of his choosing. The  
territorial jurisdiction is restricted to the Court 
within whose local jurisdiction the offence was 
committed, which in the present context is where 
the cheque is dishonoured by the bank on which it 
is drawn.

Companies Act
LD/63/21

Securities and Exchange Board of India
vs.

Sahara India Real Estate Corporation Ltd.
4th June, 2014 (SC)

73 of the Companies Act, 1956 
corresponding to Section 40 of the 
Companies Act, 2013 – Allotment of shares 
and debentures to be dealt in on stock 
exchange 
Two Sahara-companies were asked by the Court 
to refund sum collected from investors in form 
of OFCDs mobilisation of funds under the red  
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herring prospectus (RHP) was not legally 
permissible: transfer by sale and/or mortgage of 
nine items of properties situated in nine cities in 
country whose estimated value was disclosed was 
allowed but prayer for grant of bail of directors 
was dismissed

Saharas invited and claimed to have collected 
deposits from general public in the form of  
‘Optional Fully Convertible Debentures’ (OFCD). 
SEBI found that the mobilisation of funds under 
the red herring prospectus (RHP) issued by the 
two companies was not legally permissible. SEBI 
directed Saharas not to offer their equity shares/
OFCDS or any other securities to the public  
or invite subscription. The High Court at Bombay 
upheld the SEBI directions. It also directed the 
promoter and directors of Sahara companies to 
jointly and severely refund the amount collected 
by Saharas in terms of the RHPs issued by them  
along with interest. SEBI also issued further 
directions banning access these companies from 
the security market for raising funds till the 
time the aforesaid payments were not made. On 
appeal, SAT concurred with the view taken by the  
SEBI and directed Saharas to refund the  
amount collected from the investors within  
a period of six weeks. On further appeals, the  
Supreme Court directed Saharas to deposit  
with the SEBI the amount collected by them through 
their RHPs with interest within three months. 
Saharas deposited R5,120 crore with the SEBI  
but failed to pay the balance amount of R12,280 
crore exclusive of interest payable on the same. SEBI 
then filed contempt petitions.

Some proposals appeared to have been  
explored for compliance with the directions of 
the Court but were found to be unsatisfactory. 
The contemnors were put in judicial custody. 
The promoters and directors filed writ petition 
challenging the validity of the order of the 
Court and seeking declaration to the effect that  
continued incarceration of the promoter in  
custody was illegal. The said writ petition was 
dismissed.

In the instant interlocutory applications (IAs) 
it was prayed the restrictions imposed by the  
Supreme Court in respect of operation of the 
bank accounts/deposits/demat accounts/sale of 
securitiesbe lifted; and the restrictions imposed by 
the Court in respect of the movable and immovable 
properties be also lifted.
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The Supreme Court held as follows:
The order can be modified only under very  
compelling circumstances. The total amount to be 
deposited is between R33,000 to R35,000 crore. To 
show their bona fides, the contemnors have been 
directed to deposit less than 1/3rd of that amount as 
a condition for bail. After all, even when this part 
of the order is complied with and the contemnors 
are set free, they will have to arrange the deposit  
of the balance amount, which again is very 
substantial. That apart, it is not the case of the 
contemnors that they or anyone of them suffers  
from any medical condition that calls for 
hospitalisation or an atmosphere conducive for 
recovery from any disease. The Court has already 
issued directions permitting visitors to meet the 
contemnors in jail. That arrangement has not been 
found to be inadequate as at present so to call for 
any change.

The prayer for modification of the order, 
accordingly, fails.

However, considerable merit is found in the 
submission made by the contemnors that the 
restraint order issued by the SEBI and by the Court 
forbidding transfer and alienation of moveable and 
immovable assets by the Sahara group of companies 
has the effect of preventing the contemnors from 
complying with the directions of the Court which 
require them to deposit R5,000 crore in cash 
besides a bank guarantee for a similar amount 
of R5,000 crore. Restraint against transfer of the  
assets by the contemnors and the companies 
promoted by them precisely has the effect of doing 
so. The question, however, is as to what extent  
should the orders of restraint be modified. The 
contemnors has pursuant to that observation 
confined his prayer for permission to sell/transfer 
only nine items of properties situated in nine 
different cities in the country and disclosed the 
estimated value of such property in the statement. 

Keeping in view the total number of properties 
held by Sahara group of companies, transfer of  
sale and/or mortgage of the nine items of  
properties situated in nine cities mentioned in the 
note should, suffice to enable the contemnors to 
comply with the directions of the Court. In order, 
however, to ensure that the sale value is fair and 
reasonable, one need to make it clear that no item  
of property shall be sold at a price lesser than the 
circle value of the properties fixed for the area  
where such property is located. 

As regards properties situated in London and 
New York the Court by an interlocutory order 
passed directed the contemnors to furnish certain 
additional information necessary for permitting 
the sale of the said assets. The information about 
permission/approval from the Bank of China 
with whom the said properties are mortgaged and  
shares held by Saharas for repayment of the loans 
borrowed from the said bank hypothecated/
pledged. The valuation reports regarding the  
three assets were to be verified and confirmed by 
the Bank of China, especially because no sale of  
the assets in question can be permitted at a lesser 
price.

In the result of the I.As are disposed with the 
following directions:
•	 The	 prayer	 for	 modification	 of	 the	 terms	

granting interim bail to the contemnors is 
declined.

•	 Prayer	 for	shifting	the	contemnors	to	a	guest	
house is also declined and the I.As dismissed 
to that extent.

•	 FDs,	 bonds	 and	 securities	 held	 by	 Sahara	
Group of companies may be encashed by 
the holders thereof subject to the condition 
that the maturity value/sale consideration of  
such FDs, bonds and securities shall be 
deposited in the designated bank account of 
SEBI.

•	 Immovable	properties	owned	by	Sahara	Group	
of companies situated in 9 different cities 
subject to the condition that such sales are  
not for a price lower than the estimated value 
or the circle rates fixed.

•	 The	 sale	 consideration	 shall	 be	 deposited	 
with the SEBI to the extent the same is 
necessary to make a total deposit of R5,000 
crore. 
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