
UNION BUDGET-2014-15

www.icai.org 83THE CHARTERED ACCOUNTANT    september 2014

Analysis of Income Tax Implications of Key 
Amendments Introduced by Finance (No. 2) 
Act, 2014
The first Union Budget 2014-15 of the Modi(fied) Government was presented by the Hon’ble Finance 
Minister on 10th July, 2014. The Finance Bill (No. 2), 2014 received the assent of the Hon’ble President 
on 6th August, 2014. The Union Budget 2014-15 was looked at with great interest and expectation 
equally by the Aam Aadmi [common man] as well as India Inc. The momentum generated by the pre-
election deliberations and the thumping mandate of the People of India had enough pace in it to raise 
the people’s hope that Finance Minister, in his maiden budget, will announce sweeping reforms for 
reviving India’s economy. It is but fair to conclude now that, on his part, the Finance Minister indeed 
took the above challenge in its right earnest by seeking to maintain fiscal prudence and give the 
much-needed impetus to India’s growth story. While presenting the budget proposals, the FM said, 
“my aim is to lay down a broad policy indicator of the direction in which we wish to take this country. 
Therefore, it would not be wise to expect everything that can be done or must be done to be in the first 
budget presented within forty five days of the formation of the Government.” This set the tone for the 
budget announcements that followed. This article seeks to analyse the income tax implications of the 
key amendments that has been introduced by the Finance (No. 2) Act, 2014.
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provisions and at 20.96% under the MAT 
provisions (both rates inclusive of surcharge 
and education cess).

c) Dividend Distribution Tax [‘DDT’] rate 
 For computation of DDT with effect from 

1st October, 2014, the amount of dividends 
distributed to shareholders would have to 
be increased to such amount as would, after 
reduction of tax on such increased amount, 
be equal to the net distributed profits.

  Effectively, the cost of paying dividends 
has increased from the existing 16.99% to 
19.995% (being gross-up of the basic rate of 
15% plus surcharge and education cess at 
10% and 3%, respectively).

  One can ostensibly argue that even the 
pre-amendment provisions (if read strictly) 
required dividends to be grossed-up and 
that it has now only been clarified to remove 
any doubts around it.  Neverthless, this 
amendment could prove to be a dampener 
for the inflow of foreign investments on the 
basis that profit repatriation from India, 
by way of dividends, would become more 
expensive effective 1st October, 2014. 

II. Capital gains on transfer of unlisted 
securities and non-equity oriented 
funds

 Hitherto, capital asset in the nature of shares 
of an unlisted company and units of non-equity 
oriented mutual funds were treated as (a) short-

I. Tax rates
a) Personal income tax rates
 Income tax rates have remained unchanged 

with recalibration of tax slabs for 
individuals to provide a higher threshold 
(from R2,00,000 to R2,50,000) of basic 
exemption. This would result in a tax saving 
of R5,000 for the individual taxpayer.  

  Further, the threshold limit for tax 
eligible investments under Section 80C 
has been increased from R1,00,000 to 
R1,50,000 along with increase in the 
amount of deduction that was allowed for 
interest paid on capital borrowed for self-
occupied house property from R1,50,000 
to R2,00,000. With these welcome changes, 
the FM has ensured increased savings of 
upto R39,655 in the hands of Individual 
taxpayers.  

b) Corporate income tax rates
 There have been no changes in the income 

tax rates for corporate taxpayers. Resident 
companies would continue to be taxed at 
the highest rate of 33.99% under normal 
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term capital assets if they were held for a period 
of less than 12 months and (b) long-term capital 
assets if they were held for a period exceeding 
12 months before being transferred. Income, if 
any, upon transfer of long-term capital assets 
was taxed at a concessional rate of 10% without 
indexation benefit.  

  With the amendment in the Finance (No. 2) 
Act, 2014, equity shares of an unlisted company 
and units of non-equity oriented mutual funds 
would be treated as short-term capital assets 
if these were held for a period of less than 36 
months, else such assets would be treated as 
long-term capital assets. In short, the threshold 
of holding period has been increased from 12 
months to 36 months.

  Subsequent to the budget proposal that 
was announced on 10th July, 2014, it has been 
clarified by way of proviso to Section 2(47) that 
any transfer of unlisted shares/debt oriented 
mutual funds between the period 1st April, 2014 
to 10th July, 2014 would continue to qualify as 
short-term capital asset if it held for a period 
not exceeding 12 months and long-term capital 
asset where such asset is held for more than 12 
months.  

III. Widening of tax base–disallowance 
of expenditure incurred towards 
Corporate Social Responsibility (‘CSR’)

 The Companies Act, 2013, mandates that certain 
eligible companies which meet the test of net 
worth, turnover or net profit are required to 
mandatorily spend 2% of their net profits on 
any of the prescribed activities relating to CSR.  
Consequent to this, there was a debate as to 
whether the CSR expenditure would be allowed as 
a deduction in computing business income, with 
judicial precedence being mixed on this issue.

  Pursuant to Finance (No. 2) Act, 2014, an 
Explanation has been inserted below Section 
37(1) of the Act to clarify that CSR expenditure 
shall not be deemed to be an expenditure 
incurred by the taxpayer for the purposes of 
business and hence such expenditure shall 
not be allowed as deduction while computing 
income from business. It has also been clarified 
that CSR expenditure, which is of the nature 
described in Section 30 to Section 36, shall be 
allowed as deduction subject to fulfillment of 
conditions specified therein.  

  While there is a widespread fear that non-
availability of CSR spent as business deduction 

may not go well with India Inc. and may dampen 
their philanthrophic spirit, there appears to be 
good evidence to suggest that CSR spent, as a 
policy, was never linked by companies to any tax 
breaks associated with it.

IV. Advance Ruling for resident taxpayers
 The existing provisions dealing with making 

applications for seeking Advance Rulings from 
the Authority for Advance Rulings is restricted 
to determination of income tax liability of non-
residents.

  With a view to reduce litigation, there has 
been a welcome amendment in the Finance (No. 
2) Act, 2014, to allow even resident companies 
belonging to a particular prescribed class to 
approach the AAR for obtaining rulings. There 
is also a proposition to constitute additional 
AAR benches to speeden-up the disposal of 
AAR applications. The Government will also 
need to ensure that adequate steps are taken to 
clear the backlog of cases pending on date with 
AAR.

V. Incentive measures to boost growth
a) Investment allowance at the rate of 15%

•	 The	Finance	Act,	2013,	had	 introduced	
Section 32AC which provided investment 
allowance of 15% (subject to certain 
specified conditions) to companies (a) 
engaged in the manufacture of an article 
or thing and (b) installing new plant 
or machinery of value more than R100 
crore during the period 1st April, 2013 to 
31st March, 2015. With the amendment 
now, the time limit has been extended to 
31st March, 2017.

•	 Further,	 with	 an	 intent	 to	 providing	 a	
boost to the SME sector, the quantum 
of capex addition eligible for investment 
allowance has been reduced from R100 
crore to R25 crore or more.  

b) Widening of the scope of investment-linked 
incentive

 As per the existing provisions of Section 
35AD, a taxpayer is allowed deduction 
in respect of the 100% of the capital 
expenditure incurred for the purpose of 
any ‘specified business’ during the year 
in which such expenditure is incurred.  
Pursuant to the amendment brought out 
by the Finance (No. 2) Act, 2014, the list of 
specified businesses which are eligible to 
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claim this incentive has been extended to 
include the following businesses:
•	 Laying	 and	 operating	 slurry	 pipelines	

for the transportation of iron ore; and
•	 Setting	 up	 and	 operating	 a	

semiconductor wafer fabrication 
manufacturing notified unit.

 It is expected that provision of 
investment-linked incentive to a 
fabrication unit will help in the reduction 
of import of electronic chips into India, 
which is suspected to surpass even the 
import of crude oil in the coming years.

c) Concessional rate of tax of 5% on overseas 
borrowings

 With an intent to attract foreign exchange 
into India and to augment the long-term 
funds required for the infrastructure 
sector,	Section	194	LC	was	inserted	by	the	
Finance Act, 2012 to provide that interest 
paid by certain class of companies to a non-
resident in respect of borrowings made in 
foreign currency (by way of loan or issue of 
long term infrastructure bonds) during the 
period 1st July, 2012 to 30th June, 2015, would 
be subjected to a lower tax withholding at a 
concessional rate of 5%.  Vide amendment, 
this time limit has been extended up to 30th 
June, 2017.  

  Further, the benefit of concessional 
deduction of taxes is proposed to be 
extended to borrowings by way of issue of 
any long-term bond and not limited to long 
term infrastructure bond w.e.f 1st October, 
2014.

d) Concessional rate of tax of 15% on dividends 
from outbound investments to continue

 The Finance Act, 2011, had introduced a 
special provision under Section 115BBD 
for taxing dividend received by Indian 
companies from subsidiaries abroad at 
a concessional rate of 15%. The lower 
taxation rate was applicable for dividends 
repatriated up to 31st March, 2015. The 
Finance (No.2) Act, 2014, has extended this 
benefit of concessional rate of 15% tax in 
respect of dividends received from foreign 
subsidiaries for perpetuity without limiting 
to a particular assessment year.  

  However, it is to be noted that 
dividends received by Indian companies 
is not exempt from Minimum Alternate 
Tax.  Therefore, if an Indian company is 

liable to MAT, such Company would still 
be required to pay income tax at 18% under 
MAT as against the concessional rate of 
15% under Section 115BBD.

e) Extension of sunset clause for the Power 
sector

 The tax holiday available to an undertaking 
which is set up by an Indian company for 
generation, distribution, transmission 
including substantial renovation and 
modernisation of existing network of 
transmission or distribution lines of power 
by 31st March, 2014 has been extended to 
undertakings which are set-up upto 31st 

March, 2017.

VI. Withholding tax–disallowance of 
expenditure under Section 40(a)
a) Expenditure allowable as deduction if the 

corresponding TDS is remitted within the 
due date of filing return of income

 As per Section 40(a)(i), in cases of failure 
to deduct tax at source or failure to deposit 
such tax after deduction within the due dates 
w.r.t. payments made to non-residents, the 
underlying expenditure was not allowed as 
a deduction while computing the income of 
business.  However, for payments made to 
residents, the time limit to deduct/deposit 
TDS was extended up to the due date of 
filing of the return of the relevant financial 
year.

  The above provisions had caused undue 
hardship to companies that had delayed/ 
failed to comply with TDS provisions on 
non-resident payments. Considering this 
hardship, Section 40a(i) has been amended 
w.e.f. 1st April, 2015 (i.e., AY 2015-16) to 
allow extended time period to comply with 
TDS provisions for payments made to non-
residents up to the due date of filing of tax 
return.

  By drawing an analogy from certain 
judicial decisions, it may perhaps be possible 
to contend that the above amendment 
ought to apply retrospectively, on the basis 
that it is remedial in nature.  Needless to 
add, one cannot rule out litigation if this 
view is taken.

b) Failure to deduct tax–disallowance 
restricted to 30% of expenditure

 As per the existing provisions of Section 
40(a)(ia), any payment made by way of 
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interest, commission, brokerage, rent, 
royalty, fee for professional services, fee for 
technical services, payment to a contractor 
or sub-contractor on which tax is deductible 
at source but is not deducted is not allowed 
as deduction while computing profit of the 
business or profession. 

  Considering the draconian provisions 
of treating the entire expenditure as 
inadmissible, Section 40(a)(ia) has been 
amended to reduce disallowance of such 
expenditure to 30% as against 100% which 
is currently disallowed.

  While the above amendment seems 
to bring in a wave of relief to taxpayers, 
it may be noted that disallowance of 30% 
of the expenditure irrespective of the 
nature of such payment, for instance on  
contractor payments which are liable to 
2%/1% TDS, disallowance of 30% of the 
gross amount may prove to be a retrograde 
step. 

c) Scope of Section 40(a)(ia) widened
 Perhaps to counter the potential tax loss 

to the exchequer owing to reduction of 
disallowance under Section 40(a)(ia) from 
100% to 30%, another amendment has been 
made in Section 40(a)(ia) to widen the 
scope of disallowance of all payments made 
to a resident which are subject to TDS 
under Chapter XVII. For instance, payment 
of salary/director’s fees etc., without 
deduction of tax at source will now not be 
allowed as deduction while computing the 
business income.

VII. Income of FIIs to be taxed as capital 
gains

 Income earned by FII on sale of securities will 
be taxed as capital gains. Section 2(14) which 
defines ‘capital asset’ has been amended to 
provide that any securities held by an FII which 
has invested in such securities in accordance 
with the regulations made under the SEBI Act, 
1992, shall be considered to be a capital asset.  
It is also provided that stock-in-trade shall 
not include any securities held by a foreign 
institutional investor.

  With this amendment, the long drawn 
battle between the revenue authorities and 
FIIs regarding characterisation of income from 
sale of securities has come to an end. Although 
this brings in certainty to the treatment of 

income, not all FIIs would be happy with the 
amendment, since those FIIs which have taken 
a position that such income is not taxable 
in India as business income owing to there  
being no taxable presence in India will also 
now have to offer such income to tax in India 
as capital gains, subject to beneficial treaty 
provisions.  

VIII. Real Estate Infrastructure Trusts
 With a view to provide the much-needed push 

to the real estate market, SEBI released the 
draft SEBI (Real Estate Investment Trusts) 
Regulations, 2013 on 10th October, 2013.  REITs 
would serve as an asset-backed investment 
mechanism where an Indian trust is set up for 
the holding of real estate assets as investments, 
either directly or through an Indian company 
set up as a Special Purpose Vehicle (SPV).  

  Several amendments have been made 
in the Income-tax Act to clarify the income 
tax treatment of REITs and infrastructure 
investment trusts (collectively referred to as 
business trust):
a) Interest received/receivable from a SPV to 

be exempted in business trust, and taxed in 
the hands of unit holders; no withholding 
tax to be levied on the SPV on interest paid 
to a business trust.

b) Business trust to withhold tax at 5% (for 
non-residents) and 10% (for residents) 
on interest income distributed to the unit 
holders.

c) SPV paying dividend liable to DDT, and 
hence such dividend to be exempt in the 
hands of the business trust, and its onward 
distribution to unit holders.

d) Any other income of the business trust 
taxable in its hands at maximum marginal 
rate, and exempt in the hands of unit 
holders.

e)	 Long-term	 capital	 gains	 on	 sale	 of	 units	
(listed) of business trust shall be exempt, 
and short-term capital gains thereon shall 
be taxed at a concessional rate of 15% in the 
hands of unit holders; these exemptions 
would however not apply to units received 
in exchange of shares of the SPV.

IX. Transfer Pricing
a) Roll-back provisions in the Advance Pricing 

Agreement (APA) scheme
 Vide Finance Act (No.2), 2014, roll-
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per the existing TP regulations. It is now 
provided that multiple year data will now 
be allowed to be used for comparability 
analysis. 

d) Enlargement/clarification of definition of 
“Deemed International Transaction”

 There has been an amendment in the 
deeming TP provisions where such 
provisions would now be applied to 
transactions between an enterprise and 
an independent person, irrespective of 
whether such persons are non-resident 
or not. As per the pre-amended TP 
deeming provisions, deemed international 
transaction could be interpreted to exist 
only if the independent person was a non-
resident. However, with this amendment, 
transactions with such independent 
resident person will also get covered under 
the TP regulations. 

  This amendment will require certain 
taxpayers to re-look at their domestic 
arrangements which are effected at 
the behest of their overseas associated 
enterprises.

The Hon’ble FM had indicated his very clear 
intent to reduce litigation which can be seen 
in amendments made to rationalise provisions 
governing Charitable institutions, capital gains on 
compensation under interim orders, reinvestment 
permissible in ‘single’ Indian property, investment 
cap of R50 lakh for specified bonds, forfeiture of 
advance to be treated as income, interest under 
Section 220 on tax demand, etc. 

A good start is a job half done. With the 
challenges of growing fiscal deficit, unmanageable 
current account deficit, below par growth and most 
importantly the burden of expectation of 110 Billion 
people, one can conclude that Mr. FM, in his maiden 
budget, has hit the right cord to woo the investor 
community as well as the aam aadmi equally. May 
be, Mr. FM could have served icing on the cake by 
repealing the retrospective amendments on indirect 
transfer and royalty/technical services taxation.  
Neverthless, the emphatic commitment made 
before the August house to provide a stable and 
predictable taxation regime and not resort to retro 
laws ordinarily has certainly boosted the sentiments 
of the investor community.  

Mr. FM said at the beginning of his speech that 
“it would not be wise to expect everything in the 
first budget”-maybe he has more tricks in his hat for 
the remaining tenure!! 

back provisions have been introduced in 
the Advance Pricing Agreement (APA) 
programme for a period not exceeding four 
previous years preceding the first previous 
year for which the APA is applied for. The 
concept of ‘roll-back’ in the context of APA 
means application of negotiated position 
under an executed APA to prior years, 
provided the facts and circumstances of 
the international transactions are similar.   
These provisions are effective 1st October, 
2014 and are subject to compliance with 
certain prescribed conditions.  

  This is a welcome move and is in line 
with the best global practices. It has been 
apparently introduced with a view to stem 
the tide of rising litigation in Transfer 
Pricing. However, it is yet to be seen as to 
what other conditions would be prescribed 
for the APA roll-back mechanism to apply.

b) Power to levy penalty for failure to furnish 
information/documentation extended to 
the TP Officers (TPO)

 With effect from 1st October, 2014, the 
TPOs have been empowered to levy penalty 
of two percent of the value of international 
transactions or specified domestic 
transactions upon failure to furnish 
prescribed information or documentation. 
Essentially, this has been introduced to 
ensure that taxpayers submit their TP 
documentation within the statutory 
timeline when called for by the TPOs.

c) Use of range concept and multiple year data 
introduced

 The long awaited expectation of taxpayers 
which is also in line with the international 
best practices has finally been accepted. 
The introduction of range concept instead 
of arithmetic mean for benchmarking 
purpose would lead to a more rational 
determination of the arm’s length price, 
whereby the result would not be skewed 
by a few comparables. However, it has also 
been clarified that the existing concept of 
arithmetic mean would continue to apply 
where number of available comparables 
is inadequate. The relevant data is under 
analysis and appropriate rules are expected 
to be prescribed accordingly. 

  The TPOs have been carrying out 
transfer pricing audits and adjusting the 
transfer price based on single year data, as 
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