
www.icai.org 75THE CHARTERED ACCOUNTANT    AUGUST 2014

Union Budget 2014-15

Neutralisation of Controversial Issues

The Union Elections, 2014 was one of India’s most high profile elections. A promise of ‘change’ was 
enthroned. A concomitant of this choice was the budget of hope. It was a hope to transform India and 
revive the neutrons of development. The task for the new government was two-fold: spur the growth 
catalysts and ‘neutralise’ the financial bugs. At a macro level, there was more to be undone than 
done. From an income-tax legislation standpoint, remedying the existing controversies attained 
primacy. The Finance Bill (No.2), 2014 is unique in its own way. It does not prescribe any landmark 
directional change or path breaking amendments. The ghost of retrospective changes was not seen, 
although the power to do so was remembered. There appears to be a move to ‘clean-up’ some of the 
provisions which had been the bone of contention for some time. This seems to have been the theme of 
many of the direct tax amendments.

CA. H. Padamchand Khincha 
& CA. P. Shivanand Nayak
(The authors are members of the 
Institute. They can be reached at 
padamkhincha@gmail.com)

The Finance Minister in his speech (Para 11) said, 
"Tax demand of more than R4 lakh crore is under 
dispute and litigation before various Courts and 
Appellate authorities. This is one of the serious 
concerns of all taxpayers in this country. In order to 
reduce litigation in direct taxes, I propose to make 
certain legislative and administrative changes."

The intent to reduce litigation has been on 
the priority of the Finance minister. Keeping 
these sentiments in mind, in this article, we have 
highlighted those provisions through which the 
Finance Minister proposes to neutralise certain 
existing controversies.
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Rationalisation of Provisions Governing 
Charitable Institutions
Scope of ‘substantially financed’ explained
Sub-Clauses (iiiab) and (iiiac) of Section 10(23C) 
of the Income-tax Act, 1961 (“the Act” for brevity) 
provide exemption, subject to various conditions, in 
respect of income of certain educational institutions, 
universities and hospitals which exist solely for 
educational purposes or solely for philanthropic 
purposes, and not for purposes of profit and 
which are wholly or substantially financed by the 
Government.

Absence of a definition of the phrase “substantially 
financed by the Government” has led to litigation. 
Varying decisions of judicial authorities have 
emerged. In so deciding, they have relied upon other 
provisions of the Income-tax Act and other Acts. 
There has been a lack of certainty in this regard.

In District Health & Family Welfare Society vs. 
DCIT [2013] 39 Taxmann.com 148 (Bang. Trib.), 
it was held that exemption under Section 10(23C)
(iiiac) is automatic for entities which are wholly or 
substantially funded by the Government of India 
of State Government. It was held that percentage 
of funding is irrelevant so long as the programmes 
implemented by the hospitals are sponsored by the 
Central Government or State Government. The 
Karnataka High Court in Visvesvaraya Technological 
University (“VTU”) vs. ACIT TS-702-HC-2013(KAR) 
denied exemption under Section 10(23C)(iiiab) 
on the premise that the assessee did not satisfy 
the condition of being an institution ‘wholly or 
substantially financed by the Government.' The 
Court observed that the assessee received huge 
amounts from students through affiliated colleges 
and examination authority; and the grants received 
from the Government accounted for merely 1% of 
total receipts of the assessee.

It is proposed to amend Section 10(23C) by 
inserting an Explanation that if the Government 
grant to a university or other educational 
institution, hospital or other institution during 
the relevant previous year exceeds a percentage 
(to be prescribed) of the total receipts (including 
any voluntary contributions), of such university or  
other educational institution, hospital or other 
institution, as the case may be, then such university 
or other educational institution, hospital or 
other institution shall be considered as being  
substantially financed by the Government for that 
previous year. 

The provisions seek to clarify that if the grants 
from the Government exceed the prescribed 
percentage of the ‘receipts,' then, such institution(s) 
shall be considered to have been substantially 
financed by the Government. A deeming fiction 
is introduced whereby the extent of ‘Government 
financing’ can now be reckoned by viewing the 
Income and expenditure (or Profit and loss account). 
The financing is now not restricted to a ‘balance 
sheet approach.' The revenue statements shall spell 
out whether the institution is ‘Government financed’ 
or not. The proposed explanation uses the ‘total 
receipts’ as the yardstick without defining this phrase. 
This could possibly pave way for questions regarding 
the contents and constituents of this “total receipts." 
To elucidate, whether proceeds from sale of capital 
assets would be included? Can corpus donations be a 
part of total receipts? Whether total receipts are to be 
restricted to those reflected in the revenue statement 
or does it encompass every receipt (cash inflow) 
by the Institution? Whether receipt in the form of 
loan repayments would be included in such ‘total 
receipts’? Would the prescribed percentage under 
the proposed law serve as a guidance or yardstick 
for cases currently pending before the appellate 
authorities/courts (pertaining to earlier years)?

Claim for both Depreciation as well as cost of 
asset not to be allowed 

Under the existing scheme of Section 11 as well 
as Section 10(23C), income of the eligible institution 
is required to be applied/accumulated for objects 
of the institution. Application of income to acquire 
a capital asset was construed as ‘valid income 
application.' Subsequently, these assessees (who 
had claimed exemption on application of income 
for capital asset purchase) claimed deduction (in 
income computation) by way of depreciation on 

It is proposed to amend Section 10(23C) by inserting 
an Explanation that if the Government grant to a 

university or other educational institution, hospital 
or other institution during the relevant previous year 
exceeds a percentage (to be prescribed) of the total 

receipts (including any voluntary contributions), 
of such university or other educational institution, 

hospital or other institution, as the case may be, 
then such university or other educational institution, 

hospital or other institution shall be considered as 
being substantially financed by the Government for 

that previous year. 
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such assets. Therefore, “double benefit/deduction” 
was being claimed by the trusts and institutions 
under the existing law. 

Various judicial precedents approved this 
treatment on the premise that even if investment 
in asset is treated as application of income, 
depreciation on such assets is allowable in 
computing the income of the trust. [refer CIT vs. 
Society of The Sisters of St. Anne [1984] 146 ITR 28 
(Kar), Assistant Commissioner of Income-tax vs. Shri 
Adichunchanagiri Shikshana Trust [2012] 19 ITR 
(Trib) 828; DIT vs. Vishwa Jagriti Mission (2012) 73 
DTR 195 (Del); CIT vs. Gujrati Samaj (Regd.) [2012] 
349 ITR 559 (MP) etc]. Contrary view was taken by 
Lissie Medical Insitutions vs. CIT 348 ITR 344 (Ker).

It is now proposed to deny the double benefit 
(of capital expenditure deduction and depreciation 
allowance). Income under Section 11 and Section 
10(23C) is now proposed to exclude any deduction 
or allowance by way of depreciation or otherwise in 
respect of any asset (on whose acquisition benefit of 
application of income has been claimed). In other 
words, an eligible trust which has considered cost 
of acquisition of an asset as application of income 
cannot again claim depreciation on such assets. 
Although the proposed amendment seeks to plug 
the controversy around double deduction in case 
of assets acquired from ‘own funds,' application of 
this explanation in case of assets acquired from loan 
funds may require some elucidation. Does it validate 
earlier double deduction (prior to this amendment) 
thereby effectively negating the Kerala High Court 
decision?

Relief to Foreign Institutional Investors
Post the Indian economic liberalisation during the 
1990(s), international investment has been gushing 
into Indian capital markets. With foreign investments 
taking the centre stage, FII(s) have played a crucial 
role in the growth of capital markets. India’s tax 
regime in respect of FII(s) has, however, been fluid. 

The Authority for Advance Ruling in the case 
of Royal Bank of Canada ruled taxation of income 
from derivative transactions by FII(s) as “business 
income." The ruling distinguished an earlier ruling 
of AAR in the case of Fidelity North Star Fund (2007) 
288 ITR 641 (AAR) wherein purchase/sale of shares 
and securities was construed to be “capital gains”. 
Subsequently, the Mumbai Bench of Income-tax 
Appellate Tribunal (the Tribunal) in the case of LG 
Asian Plus Ltd. vs. ADIT (2011) 46 SOT 159 (Mum 
ITAT) held that income earned by FII from exchange 
traded derivative transactions shall be taxable as 
capital gains in view of special provisions of Section 
115A of the Act (which was later followed in DDIT vs. 
Platinum Investment Management Ltd. A/c Platinum 
International Fund [2013] 33 taxmann.com 298 
etc). Much before these decisions, the Government 
of India, Ministry of Finance (Department of 
Economic Affairs) had issued guidelines on the 
taxation aspects vide No.F.5(13)/SE/91/FIU wherein 
FII were considered to be ‘investors’ (and not service 
providers or traders). 

The issue was the difficulty in characterisation 
of income arising from transaction in securities in 
the hands of FII(s). Should the gains be classified as 
capital gain or business income? An additional issue 
was whether presence of fund manager (who manage 
the investor funds) in India would result in creation 
of Permanent Establishment for such FII(s) in India? 

In response to this the Finance Minister in his 
speech observed (in Para 201 of the Speech):

Foreign Portfolio Investors (FPIs) have invested 
more than R8 lakh crore (about 130 billion US $) 
in India. One of their concerns is uncertainty in 
taxation on account of characterisation of their 
income. Moreover, the fund managers of these 
foreign investors remain outside India under the 
apprehension that their presence in India may have 
adverse tax consequences. With a view to put an 
end to this uncertainty and to encourage these fund 
managers to shift to India, I propose to provide that 
income arising to foreign portfolio investors from 
transaction in securities will be treated as capital 
gains.

The objective was to set the uncertainty to rest. 
Any ‘security’ held by FII which has complied with 
the SEBI investment norms would be treated as 
capital asset. Income arising from such securities 
is sought to be classified as capital gain. From a de 
lege ferenda point of view, capital gains taxation 
appears to be justified. But one wonders whether the 

It is proposed to provide that the amount of 
compensation received in pursuance of an interim 
order of the court, Tribunal or other authority shall 

be deemed to be income chargeable under the head 
‘Capital gains’ in the previous year in which the final 

order of such court, Tribunal or other authority is 
made. The decision of the Karnataka High Court is 

proposed to be statutorily affirmed.
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proposed amendment could have been a little more 
candid and explicit in addressing other issues which 
could emerge from this amendment. To elucidate, 
the proposed amendment remains silent on how 
the presence of fund managers in India would not 
result in any adverse tax consequence (i.e., creation 
of PE)? What would be the impact on the period 
of holding (of these securities)? Is the period to be 
reckoned from the date of acquisition or from the 
date of characterisation (from business asset to 
capital asset)? Whether the cost of acquisition would 
be governed by Section 49? What would be the 
interplay between Section 49 and Section 115A(3) 
(which denies deduction under Section 28 to 44C 
and 57)? Whether the income characterisation (as 
capital gains) is to be examined ‘as such’ under the 
treaty provisions as well? Whether change in income 
characterisation under domestic law would alter the 
understanding under the treaty provisions? 

Capital gains
Compensation under interim order
Section 45(5) deals with capital gains arising from 
transfer by way of compulsory acquisition where the 
compensation is enhanced or further enhanced by a 
court, Tribunal or any other authority. Clause (b) of 
the said sub-Section provides that where the amount 
of compensation (on compulsory acquisition) is 
enhanced or further enhanced by the court, it shall 
be deemed to be the income chargeable of the 
previous year in which such amount is received 
by the assessee. The provision shifts the date of 
“income” from the date of acquisition and from the 
date of determination of compensation by a court/
Tribunal/authority, to the date of receipt of the 
compensation in pursuance of an enhancement by 
the court/Tribunal/authority. 

The applicability of Section 45(5)(b) necessitates 
satisfaction of twin conditions: (a) There should be 
enhancement of compensation by a court/Tribunal/
authority; and (b) The assessee should receive 

payment of such enhanced compensation. When 
the award of the reference court enhancing the 
compensation is stayed and an interim payment is 
ordered as condition for such stay or otherwise and 
is paid pending final decision, neither of the two 
conditions are satisfied. Judicial precedents have 
held that the amount received in pursuance of an 
interim order by furnishing security, not being an 
amount payable in pursuance of an enforceable 
order or decree increasing the compensation, cannot 
be considered as receipt of enhanced compensation 
[Refer CIT vs. Smt. Shantavva [2004] 267 ITR 67 
(Kar)].

It is proposed to provide that the amount of 
compensation received in pursuance of an interim 
order of the court, Tribunal or other authority shall 
be deemed to be income chargeable under the head 
‘Capital gains’ in the previous year in which the final 
order of such court, Tribunal or other authority is 
made. The decision of the Karnataka High Court is 
proposed to be statutorily affirmed.

Reinvestment permissible in ‘single’ Indian property
The existing provisions in Section 54(1), inter alia, 
provide that where capital gain arises from the 
transfer of a long-term capital asset, being buildings 
or lands appurtenant thereto, and being a residential 
house, and the assessee within a period of one 
year before or two years after the date of transfer, 
purchases, or within a period of three years after the 
date of transfer constructs, a residential house then 
the amount of capital gains to the extent invested in 
the new residential house is not chargeable to tax 
under Section 45 of the Act. Similar provisions are 
found in Section 54F(1) as well.

The objective was to provide capital gains tax 
relief on reinvestment in “a” house property. While 
interpreting this reinvestment option, certain judicial 
precedents held that "a" should not be understood as 
limited to a singular number. Investments in multiple 
house properties were held to be permissible for 
exemption. Some of these decisions are: CIT vs. D. 
Ananda Basappa (2009) 180 Taxman 4 (Kar); CIT 
vs. Smt. Rukminiamma (2011)196 Taxman 87; CIT 
vs. Jyoti K. Mehta ITA No.194 of 2010; Dr. (Smt.) P. 
K. Vasanthi Rangarajan vs. CIT [2012] 23 taxmann.
com 299; CIT vs. Gita Duggal [2013] 30 taxmann.
com 230 (Del); CIT vs. Syed Ali Adil reported in 
(2013) 33 taxmann.com 212 (AP).

Further, some of the Tribunal decisions held that 
investment of sale proceeds in residential properties 

It is proposed to insert a proviso in sub-Section (1) 
to provide that the investment made by an assessee 
in the long-term specified asset, out of capital gains 
arising from transfer of one or more original asset, 

during the financial year in which the original asset 
or assets are transferred and in the subsequent 

financial year shall not exceed R50 lakh.

218



www.icai.org 79THE CHARTERED ACCOUNTANT    AUGUST 2014

Union Budget 2014-15

outside India (also) qualifies for exemption under 
Section 54 of the Act [Refer Mrs. Prema P. Shah, 
Sanjiv P. Shah vs ITO (2006) 282 ITR (AT) 211 
(Mumbai); Vinay Mishra vs. Asstt.CIT–ITA 
NO.895(Ban) of 2012-order dated 12-10-12-[2012] 
79 DTR (Bang) (Trib.) 1 etc].

It is now proposed to amend the aforesaid sub-
Section (1) of Section 54 and 54F so as to provide 
that the rollover relief under the said Section is 
available if the investment is made in one residential 
house situated in India. 

Investment cap of R50 lakhs for specified bonds
Section 54EC(1) of the Act provides that where 
capital gain arises from the transfer of a long-term 
capital asset and the assessee has, within a period of 
six months, invested the whole or part of capital gains 
in the long-term specified asset, the capital gains so 
invested in the long-term specified asset, out of the 
whole of the capital gain, shall not be charged to tax. 
The proviso to the said sub-Section investment made 
in the long-term specified asset during any financial 
year shall not exceed R50 lakh.

The phrase used is ‘during the financial year.' The 
language as employed in this provision paved way 
for litigation. Judicial precedents held that assessee 
can invest up to R1 crore in capital gain bonds 
under Section 54EC spread over a period of two 
financial years at R50 lakh in each financial year. For 
instance, capital gains arising during the year (after 
September) were being invested in the specified asset 
in such a manner so as to split the investment (of R50 
lakh each) in two financial years i.e., one within the 
year and second in the next year (although before 
the expiry of six months). This resulted in the claim 
for relief of R1 crore as exemption towards gains 

It is proposed to insert a new Clause (ix) in sub-
Section (2) of Section 56 to provide for the taxability 

of any sum of money, received as an advance or 
otherwise in the course of negotiations for transfer 

of a capital asset. Such sum shall be chargeable 
to income-tax under the head ‘Income from other 

sources’ if such sum is forfeited and the negotiations 
do not result in transfer of such capital asset. A 

consequential amendment in Clause (24) of Section 
(2) is also being made to include such sum in the 

definition of the term 'income.'
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The Finance Minister in his budget speech said, 
"In order to align Transfer Pricing regulations in 

India with the best available practices, I propose to 
introduce range concept for determination of arm’s 
length price. However, the arithmetic mean concept 
will continue to apply where number of comparable 

is inadequate. The relevant data is under analysis 
and appropriate rules will be prescribed."

arising during the concerned previous year. Such 
computation was blessed by the Tribunals in the case 
of Aspi Ginwala, Shree Ram Engg. & Mfg. Industries 
vs. Asst. CIT [2012] 20 taxmann.com 75/52 SOT 16 
(Ahd.); Vivek Jairazbhoy vs. Dy. CIT [ITA No.236/
Bang/2012]; Smt. Sriram Indubal vs. ITO [2013] 
32 taxmann.com 118 (Chennai); ITO vs. Ms. Rania 
Faleiro [2013] 33 taxmann.com 611 (Panaji - Trib.); 
Ms. Shantabai V. Kamat vs. CIT (Panaji-ITAT) ITA 
NO. 10/PNJ/2013 and others.

It is proposed to insert a proviso in sub-Section (1) 
to provide that the investment made by an assessee 
in the long-term specified asset, out of capital gains 
arising from transfer of one or more original asset, 
during the financial year in which the original asset 
or assets are transferred and in the subsequent 
financial year shall not exceed R50 lakh.

Forfeiture of Advances is Income (from 
other sources)
Under general principles, an amount received as 
advance for the purchase of an asset would not 
constitute income. However, when the same amount 
is received from a buyer and forfeited by the seller; 
will the forfeited amount become the income of the 
seller? The Apex Court in the case of Travancore 
Rubber & Tea Co. Ltd (2000) 243 ITR 158 considered 
forfeited amount to be a capital receipt and was 
therefore excluded from the charge of tax. 

It is proposed to insert a new Clause (ix) in sub-
Section (2) of Section 56 to provide for the taxability 
of any sum of money, received as an advance or 
otherwise in the course of negotiations for transfer 
of a capital asset. Such sum shall be chargeable to 
income-tax under the head ‘Income from other 
sources’ if such sum is forfeited and the negotiations 
do not result in transfer of such capital asset. A 
consequential amendment in Clause (24) of Section 
(2) is also being made to include such sum in the 
definition of the term 'income.'

Currently, Section 51 provides that advance 
retained or received shall be reduced from the cost 
of acquisition of the asset or the written down value 
or the fair market value of the asset. In order to 
avoid double taxation of the advance received and 
retained, Section 51 is proposed to be amended 
to provide that where any sum of money received  
as an advance or otherwise in the course of  
negotiations for transfer of a capital asset, has been 
included in the total income of the assessee for any 
previous year, in accordance with the provisions 

of Clause (ix) of sub-Section (2) of Section 56, 
such amount shall not be deducted from the cost  
for which the asset was acquired or the written 
down value or the fair market value, as the case 
may be, in computing the cost of acquisition. The 
decision of the Apex Court is thus reversed. The 
proposed amendment is silent on the impact of 
such amendment on the buyer. In other words, if the 
buyer defaults and the monies are forfeited, whether 
the payments are allowed as a capital loss? The 
verdict of the Bombay High Court in the case of CIT 
vs. Sterling Investment Corporation Ltd. (1980) 123 
ITR 441 (Bom) does not permit such payments to be 
claimed as capital loss. 

The proposed Section 56(2)(ix) may not envelope 
cases of forfeiture of call money or share application 
money or forfeiture of assets received (i.e., not in 
form of legal tender) for the reason that they do not 
involve a transfer. Disputes could also arise as to 
whether subsequent amendment within the same 
year, of contracts (to undo an event of forfeiture) 
could by-pass the proposed law? What would be the 
characterisation of such receipts under the treaty 
provisions?

Full-Time Share Trading is Not Speculative 
Transaction
Section 73 of the Act provides that losses incurred in 
respect of a speculation business cannot be set off or 
carried forward and set off except against the profits 
of any other speculation business. Explanation to 
Section 73 inter alia provides that if any part of 
the business of a company consists in purchase and 
sale of shares, then such part of the business will be 
deemed to be speculative. 

The question was whether an assessee engaged 
in the business of trading in shares is excluded 
from being regarded as an assessee engaged in 
speculative business. Arguments were raised that 
the Explanation would be attracted only where 
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‘any part’ of the business of a company consisted of 
the purchase and sale of shares and not otherwise. 
The Calcutta High Court in the case of Arvind 
Investment Ltd. [1991] 192 ITR 365 concluded that 
the Explanation to Section 73 applies to the case of 
an assessee whose entire business consists of dealing 
in shares. It observed that it would cover cases not 
only where part of business of a company consists of 
purchase and sale of shares but also where the entire 
business of the company is of purchase and sale of 
shares.

It is proposed to amend the aforesaid Explanation 
to Section 73 so as to provide that the provision of 
the Explanation shall not apply to a company the 
principal business of which is the business of trading 
in shares. The decision of the Calcutta High Court 
and such other decisions stand reversed.

Interest on Tax Demand
Section 220(1) provides that any amount specified 
as payable in a notice of demand under Section 156 
shall be paid within 30 days of the service of notice at 
the place and to the person mentioned in the notice. 
Sub-Section (2) states that if the amount specified in 
the notice is not paid within the period, the assessee 
shall be liable to pay simple interest at 1% for every 
month or part of a month comprised in the period 
commencing from the day immediately following 
the end of the period mentioned in sub-Section (1) 
and ending with the day on which the amount is 
paid. The proviso to sub-Section (2) states that where 
as a result of an order under Sections 154, 155, 250, 
254, 260, 262, 264 or sub-Section (4) of Section 
245D, the amount on which interest payable under 
this Section has been reduced, the interest shall be 
reduced accordingly and the excess interest paid, if 
any, shall be refunded.

Liability of the assessee to pay interest is based on 
the theory of continuity of the proceedings and the 
doctrine of relation back. Accordingly, it is proposed 
to insert a new sub-Section in Section 220 to provide 
that where any notice of demand has been served 
upon an assessee and any appeal or other proceeding, 
as the case may be, is filed or initiated in respect of 
the amount specified in the said notice of demand, 
then such demand shall be deemed to be valid till 
the disposal of appeal by the last appellate authority 
or disposal of proceedings, as the case may be and 
such notice of demand shall have effect as provided 
in Section 3 of the Taxation Laws (Continuation and 
Validation of Recovery Proceedings) Act, 1964.

It is further proposed to provide that where as 
a result of an order under the Sections specified 
in the first proviso, the amount on which interest 
was payable under this section had been reduced 
and subsequently as a result of an order under 
said Sections or Section 263, the amount on which 
interest was payable under Section 220 is increased, 
the assessee shall be liable to pay interest under sub-
Section (2) of the said section on the amount payable 
as a result of such order, from the day immediately 
following the end of the period mentioned in the 
first notice of demand referred to in sub-Section 
(1) of the said Section and ending with the day on 
which the amount is paid. This amendment affirms 
the decision of the Delhi High Court in the case of 
Girnar Investment Ltd. vs. CIT and Anr. (2012) 340 
ITR 529 (Del).

Transfer Pricing
Deemed international transaction
The existing provisions of Section 92B of the Act 
define 'International transaction' as a transaction 
in the nature of purchase, sale, lease, provision 
of services, etc. between two or more associated 
enterprises, either or both of whom are non-
residents. Sub-Section (2) of the said Section 
extends the scope of the definition of international 
transaction to a transaction entered into with 
an unrelated person. Such a transaction shall be  
deemed to be a transaction with an associated 
enterprise, if there exists a prior agreement in  
relation to the transaction between such other 
person and the associated enterprise, or the terms 
of the relevant transaction are determined in  
substance between the other person and the 
associated enterprise. The sub-Section as presently 
worded has led to a doubt whether or not, for 
the transaction to be treated as an international 
transaction, the unrelated person should also be a 
non-resident.

Section 92B(2) deems transaction between non-
AEs as a transaction between AE under prescribed 
circumstances. Though the Section heading is 
‘International transaction,' the plain language of 
Section 92B(2) does not provide that the transactions 
are deemed to be international transactions between 
AEs. It was so observed the Hyderabad Tribunal in 
the case of Swanadhara IJMII Integrated Township 
Development Company Private Limited vs. DCIT 
(2013) 32 taxmann.com 395 (Hyd-ITAT). The 
honorable Tribunal also observed that a transaction 
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can be construed as ‘international transaction’ only if 
other person is a non-resident. 

Both these aspects have been considered in the 
Finance Bill. It is proposed that the transaction 
shall be deemed to be an international transaction 
irrespective of whether such unrelated person is 
a resident or non-resident, as long as either the 
enterprise or the associated enterprise is a non-
resident.

Use of multiple year data for ALP computation
As per Rule 10B(4) of the Income-tax Rules, 1962 
the data to be used in analysing the comparability 
of an uncontrolled with an international transaction 
shall be the data relating to the financial year in 
which the international transaction has been entered 
into. An exception is carved out in the rule, which 
allows that data relating to a period not being more 
than two years prior to such financial year may 
also be considered if such data reveals facts, which 
could have an influence on the determination of 
transfer prices in relation to the transactions being 
compared. Various judicial precedents held that 
only data for the relevant financial year in which 
the international transaction took place, is to be 
considered for comparability analysis unless the 
assessee demonstrates the need for invoking the 
exception referred to above. Some of the decisions 
which took this view are: Honeywell Automation 
India Limited vs. DCIT 2009-TIOL-104-ITAT-
Pune; Symantec Software Solutions Private Limited 
vs. DCIT (2011) 46 SOT 48 (Mum); 24/7 Customer.
com Private Limited vs. DCIT (2012) 28 taxmann.
com 258 (Bang-ITAT) and many others. However, 
contrary view has been taken by the Madras 
Tribunal in the case of Caterpillar Logistics Services 
India Limited vs. ACIT [ITA No.1916/Mds/2011]. 
The Finance Minister now proposes to amend the 
regulations to allow use of multiple year data. More 
clarity on this aspect will be available once the Rules  
are notified.

Use of range for ALP determination
Arm’s Length Price (‘ALP’) determination under 
the current Transfer Pricing norms prescribe 
computation of arithmetic mean of prices. Adoption 
of arithmetic mean for computing ALP is influenced 
by extreme values and often does not give a true 
arm’s length price/margin.

The Finance Minister in his budget speech 
said,"In order to align Transfer Pricing regulations in 
India with the best available practices, I propose to 

introduce range concept for determination of arm’s 
length price. However, the arithmetic mean concept 
will continue to apply where number of comparable is 
inadequate. The relevant data is under analysis and 
appropriate rules will be prescribed."

Adoption of international practices like inter-
quartile range might be a step in right direction 
(since the impact of extreme values would stand 
mitigated). More clarity would emerge once the 
rules are prescribed. It is interesting to note that 
no amendment has been prescribed under Section 
92C(2) to effectuate this amendment. Further, 
the Finance minister talks about continuation of 
‘arithmetic mean’ concept in cases where number 
of comparables are ‘inadequate.' The import of this 
‘inadequacy’ would have to be ‘adequately’ clarified 
to avoid any further disputes in this regard.

Introduction of DTC
Direct Tax Code (“DTC”) was expected to usher in 
new tax regime by succeeding the old and matured 
Income-tax Act. However, the Finance Minister 
appears to set such expectation at rest (at least as of 
now). In his speech (at para 208), he said: 

“The Direct Taxes Code Bill, 2010 has lapsed 
with the dissolution of the 15th Lok Sabha. Having 
considered the report of the Standing Committee on 
Finance and the views expressed by the stakeholders, 
my predecessor had placed a revised Code in the 
public domain in March, 2014. The Government shall 
consider the comments received from the stakeholders 
on the revised Code. The Government will also review 
the DTC in its present shape and take a view in the 
whole matter."

The present Income-tax statute is more than five 
decades old. Since its birth, it has accommodated 
the visions (and confusions) of various law makers. 
The annual modifications (sometimes twice a year) 
have made it a law which is tough to read; complex 
to understand and difficult to interpret (in more than 
one way). The court rulings, notifications, circulars 
have fuelled the jigsaw puzzle. The result is a galaxy 
of perpetual controversies. An attempt to plug one 
has invariably opened another Pandora’s box. While 
there is an honest attempt to rectify some of the 
anomalies in the law, these were only the tip of an 
ice-berg. There are many other provisions which 
are stilling lingering in darkness of ambiguity; many 
more haunted by semantic and super technical 
interpretations and few diseased by redundancy. 
These await their omission or immediate operation/ 
alteration. 
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