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Legal Decisions1

Income-tax Act
LD/63/1

Director of Income-tax (International 
Taxation) - I

vs.
Wizcraft International Entertainment 

(P.) Ltd.
21st April, 2014 (BOM)

Section 9 read with Section 195 of the 
Income-tax Act, 1961, read with Article 18 
of the Indo-UK DTAA - Income - Deemed to 
accrue or arise in India
Where the amount reimbursed to foreign artists 
was towards Air Travel in connection with their 
visit and performance in India and that expenditure 
was supported by the documents, tax need not 
be deducted; the payment of commission to 
agent who rendered services outside India in 
negotiating and contacting with artists, would not 
be taxable in India

The assessee is an Event Management Company. 
The assessee had engaged the services of one 
agent Mr. Collin Davie so as to bring the Artists to 
India. The performance of the Artist was in India. 
Colin Davie negotiated with artists in terms of the 
authority given by the assessee, outside India. The 
expenses for transfer and performance actually 
incurred have been reimbursed. Another payment 
was also made to Colin Davie. The argument was 
that the tax was required to be deducted for such 
payment and which has not been done.

The Assessing officer held that whatever 
payments are made and by whatever nomenclature 
either to the artists or their agent are to be treated as 
the consideration payable to Artiste only. According 
to the Assessing Officer, the income of the Artiste is 
to be taxed in the State where the activities are being 
organised. Since the Artiste had performed in India, 
income derived from that activities were taxable in 
India. Yet what the Assessing Officer has noted is 
that the respondent has paid tax on the amount it 
claims to have been paid to the Artiste. It has not 
deducted/paid the tax out of payments made to the 
agent or for expenses. That requires an application 
to be made by the assessee under Section 195(2) 
of the Income Tax Act. Therefore, it is required to 
pay tax on the gross amounts. The assessee was 
1 Readers are invited to send their comments on the selection of cases and their utility at eboard@icai.in. For full judgment, write to eboard@icai.in
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therefore treated as defaulter. According to the 
Assessing Officer, the assessee should have paid tax 
on full amount, should have filed return of income as 
a representative assessee of non-resident and could 
have submitted the computation of income which 
accrues to the non-resident, because of payments. 
The assessee then could have claimed refund for any 
tax paid in excess.

The Bombay High Court held as follows:
Services were rendered by the Artists in India. 
Thus, the assessee paid the remuneration to the 
Artists, to the agent and reimbursed the expenses 
in connection with the visit and performance of 
the Artists in India. The Tribunal observed that 
the assessee deducted tax at source and paid to the 
credit of the Central Government on the fees paid 
to the International Artists in India. The Tax was 
deducted at source on the payment made to Artists 
for performance in India but it was not deducted at 
source on the commission paid to Mr. Colin Davie 
who acted as an agent between the assessee and 
the Artists performed in India. The Tribunal after 
reiterating this factual position referred to Article 
18, the rival contentions and concluded that the 
payment made to the Artists, the reimbursement 
has been completely misconstrued inasmuch as the 
agreements with the Artists and the understanding 
with Mr. Colin Davie would indicate that the 
payment of commission to him is not covered by 
the Article in question. Mr. Colin Davie never took 
part in the event organised. He did not exercise 
any personal activities in India. Mr. Colin Davie 
did not act as a performing artist or entertainer; all 
that he was concerned are the services which were 
rendered outside India. He contacted the Artists 
and negotiated with them for performance in India 
in terms of the authority given by the respondent-
assessee. Said Mr. Colin Davie did not perform any 
services in India, but they were rendered outside 
India. Therefore, commission income to the agent is 
not liable to tax in India. There was no obligation on 
the part of the assessee to deduct the tax at source 
at the time of making of payment. The issue, thus, 
has been examined by the Tribunal from the angle 
of payment of remuneration to the Artists and 
which services rendered by the Artists in India. In 
that regard, tax has been deducted at source. In so 
far as payment or reimbursement of expenses in 
connection with the visit and performance of the 
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Artists in India, the amount reimbursed to them 
was towards Air Travel. That was supported by the 
documents. On that, Tax need not be deducted. 

Mr. Davie's income could not have been assessed 
to tax in India. The Tribunal, therefore, concluded 
that in the facts peculiar to the case of Mr. Colin 
Davie, Article 18 and particularly clause (2) is not 
attracted. The finding of fact which is rendered is that 
the income of Mr. Colin Davie has not been arising 
from the personal activities in a contracting status 
of entertainer or athlete. The payment in relation 
thereto is not in terms of clause (2) of Article 18. 
It is in these circumstances that Mr. Colin Davie's 
commission income cannot be said to be taxable in 
India.

Banking Laws
LD/63/2

Indian Bank Association
vs.

Union of India
21st April, 2014 (SC)

Section 138 of the Negotiable 
Instrument Act, 1881 - 

Dishonour of cheque for insufficiency, etc., 
of funds in the account
For speedy and expeditious disposal of cases 
falling under Section 138 of the Negotiable 
Instruments Act, all the Criminal Courts in the 
country dealing with Section 138 cases are 
directed by the Supreme Court to follow the 
procedures directed in this judgment

The Petitioners submit that the banking industry 
has been put to a considerable disadvantage due 
to the delay in disposing of the cases relating to 
Negotiable Instruments Act. The Petitioner banks 
being custodian of public funds find it difficult 
to expeditiously recover huge amount of public 
fund which are blocked in cases pending under 
Section 138 of the Negotiable Instruments Act, 
1881. Petitioners submit that, in spite of the fact, 
Chapter XIV has been introduced in the Negotiable 
Instruments Act by Section 4 of the Banking, Public 
Financial Institutions and Negotiable Instruments 
Laws (Amendment) Act, 1988, to enhance the 
acceptability of cheques in settlement of liability 
by making the drawer liable for penalties in case of 
bouncing of cheques due to insufficiency of funds, 
the desired object of the Amendment Act has not 
achieved.
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The objectives of the proceedings of Section 138 
of the Act are that the cheques should not be used 
by persons as a tool of dishonesty and when cheque 
is issued by a person, it must be honoured and if it is 
not honoured, the person is given an opportunity to 
pay the cheque amount by issuance of a notice and if 
he still does not pay, he must face the criminal trial 
and consequences.

Sections 138 to 142 of the Act were found to be 
deficient in dealing with the dishonoured cheques. In 
the said circumstances, the legislature inserted new 
Sections 143 to 147 by the Negotiable Instruments 
(Amendment and Miscellaneous Provisions) Act, 
2002.

The Supreme Court held as follows:
Amendment Act, 2002 has to be given effect to 
in its letter and spirit. Section 143 of the Act, has 
been inserted by the said Act stipulating that 
notwithstanding anything contained in the Code 
of Criminal Procedure, all offences contained in 
Chapter XVII of the Negotiable Instruments Act 
dealing with dishonour of cheques for insufficiency 
of funds, etc. shall be tried by a Judicial Magistrate 
and the provisions of Sections 262 to 265 Cr.P.C. 
prescribing procedure for summary trials, shall 
apply to such trials and it shall be lawful for a 
Magistrate to pass sentence of imprisonment for a 
term not exceeding one year and an amount of fine 
exceeding Rs. 5,000/- and it is further provided that 
in the course of a summary trial, if it appears to 
the Magistrate that the nature of the case requires 
passing of the sentence of imprisonment exceeding 
one year, the Magistrate, after hearing the parties, 
record an order to that effect and thereafter recall 
any witness and proceed to hear or rehear the case in 
the manner provided in Criminal Procedure Code.

This Court in Damodar S. Prabhu vs. Sayed 
Babalal H. [2010] 101 SCL 27, laid down certain 
guidelines while interpreting Sections 138 and 147 
of the Negotiable Instruments Act to encourage 
litigants in cheque dishonour cases to opt for 
compounding during early stages of litigation to 
ease choking of criminal justice system for graded 
scheme of imposing costs on parties who unduly 
delay compounding of offence, and for controlling of 
filing of complaints in multiple jurisdictions relatable 
to same transaction, which have also to be borne in 
mind by the Magistrate while dealing with cases 
under Section 138 of the Negotiable Instruments 
Act.

Few High Courts of the country have laid down 
certain procedures for speedy disposal of cases 
under Section 138 of the Negotiable Instruments 
Act. Many of the directions given by the various 
High Courts are worthy of emulation by the Criminal 
Courts all over the country dealing with cases under 
Section 138 of the Negotiable Instruments Act, for 
which the following directions are being given :—

DIRECTIONS:
(1) Metropolitan Magistrate/Judicial Magistrate 

(MM/JM), on the day when the complaint 
under Section 138 of the Act is presented, shall 
scrutinise the complaint and, if the complaint is 
accompanied by the affidavit, and the affidavit 
and the documents, if any, are found to be in 
order, take cognisance and direct issuance of 
summons.

(2) MM/JM should adopt a pragmatic and realistic 
approach while issuing summons. Summons 
must be properly addressed and sent by post 
as well as by e-mail address got from the 
complainant. Court, in appropriate cases, 
may take the assistance of the police or the 
nearby Court to serve notice to the accused. 
For notice of appearance, a short date be fixed. 
If the summons is received back un-served, 
immediate follow up action be taken.

(3) Court may indicate in the summon that if the 
accused makes an application for compounding 
of offences at the first hearing of the case and, 
if such an application is made, Court may pass 
appropriate orders at the earliest.

(4) Court should direct the accused, when he 
appears to furnish a bail bond, to ensure his 
appearance during trial and ask him to take 
notice under Section 251Cr.P.C. to enable him 
to enter his plea of defence and fix the case 
for defence evidence, unless an application is 
made by the accused under Section 145(2) for 
re-calling a witness for cross-examination.

(5) The Court concerned must ensure that 
examination-in-chief, cross-examination 
and re-examination of the complainant must 
be conducted within 3 months of assigning 
the case. The Court has option of accepting 
affidavits of the witnesses, instead of examining 
them in Court. Witnesses to the complaint 
and accused must be available for cross-
examination as and when there is direction to 
this effect by the Court.
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Therefore, all the Criminal Courts in the country 
dealing with Section 138 cases are directed to follow 
the above-mentioned procedures for speedy and 
expeditious disposal of cases falling under Section 
138 of the Negotiable Instruments Act.

Companies Act
LD/63/3

Wadala Commodities Ltd., In re
8th May, 2014 (BOM)

Section 110 of the Companies Act, 1956 – 
Postal Ballot
On a prima-facie view that the elimination of all 
shareholder participation at an actual meeting 
is anathema to some of the most vital of 
shareholders' rights, it is strongly recommended 
that till this issue is fully heard and decided, as 
there is still some grey area about the issue in view 
of introduction of new Companies Act, 2013, no 
authority or any company should insist upon such 
a postal-ballot-only meeting to the exclusion of an 
actual meeting.

Following the recent extensive amendments 
to the Companies Act, 1956 and bringing into 
force of various sections of the Companies Act, 
2013, a question has been raised in this Company 
Summons for Direction, viz., whether in view of the 
provisions of Section 110 of the Companies Act, 
2013 (the 2013 Act) and SEBI Circular dated 21st 

May 2013, a resolution for approval of a Scheme of 
Amalgamation can be passed by a majority of the 
equity shareholders casting their votes by postal 
ballot, which includes voting by electronic means, 
in complete substitution of an actual meeting. 
In other words, whether the 2013 Act, read with 
various circulars and notifications, has the effect 
of altogether eliminating the need for an actual 
meeting being convened.

The Bombay High Court held as follows:
At the heart of corporate governance lies 
transparency and a well-established principle of 
indoor democracy that gives shareholders qualified, 
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yet definite and vital rights in matters relating to 
the functioning of the company in which they hold 
equity. Principal among these, is not merely a right 
to vote on any particular item of business, so much 
as the right to use the vote as an expression of an 
informed decision. That necessarily means that the 
shareholder has an inalienable right to ask questions, 
seek clarifications and receive responses before he 
decides which way he will vote. It may often happen 
that a shareholder is undecided on any particular 
item of business. At a meeting of shareholders, he 
may, on hearing a fellow shareholder who raises 
a question, or on hearing an explanation from a 
director, finally make up his mind. In other cases, he 
may hold strong views and may desire to convince 
others of his convictions. This may be in relation 
to matters that are not immediately obvious to the 
shareholder merely on receipt of written information 
or a notice. The right to persuade and the right to be 
persuaded are, as I see it, of vital importance. In an 
effort for greater inclusiveness, these rights cannot 
be altogether defenestrated. To say, therefore, that no 
meeting is required and that the shareholder must 
cast his vote only on the basis of the information that 
has been send to him by post or email seems to me to 
be completely contrary to the legislative intent and 
spirit to the express terms of the SEBI circular and 
amended Listing Agreement's Clauses 35B and 49.

There are other reasons also why this question 
of voting exclusively by postal ballot and electronic 
means is still very much a grey area. Even the new 
Act contains specific sections regarding quorum for 
meetings (Section 103). If voting is to be done only 
by postal ballot, how is that statutory requirement 
of a quorum to be met? The non-obstante clause 
in Section 110 does not eliminate the need for any 
such quorum. The information sent to shareholders 
is fixed, unalterable and immutable. That is seldom 
so. Agenda items and proposals are frequently 
amended with suggestions from the floor or even 
by the Board at the meeting. Often, Schemes of 
Arrangement or Compromise are amended at a 
meeting itself; again, these amendments come from 
the floor or even perhaps from the Board itself. That 
amendment is then put to vote. In a postal ballot no 
such amendment is possible. If restricted to a postal 
ballot, no shareholder or any director could ever 
suggest any amendment. The scheme would stand 
or fall only in its original form. This is contrary to the 
mandate of Sections 391 and 394 of the 1956 Act. 
This corresponds to Section 230 and 232 of the 2013 

Act, yet to be brought into force. Even so Section 
230, as currently framed, still speaks of "the calling 
of a meeting" and "not merely putting the matter 
to vote". It has to be remembered that all schemes 
that are put to the meeting of the shareholders are 
proposed schemes. This is necessarily means that 
they are subject not only to approval by voting but 
also, possibly, to an amendment at the meeting itself.

In every Scheme of Amalgamation and, therefore, 
necessarily, in all arrangements with shareholders, 
the consideration clause of the Scheme is of vital 
importance. The share exchange ratio is finally 
approved only at the meeting. A report of the 
auditors is used to recommend a share exchange 
ratio; but this is only a recommendation. Unless 
there is a meeting of minds and a consensus this 
share exchange ratio cannot be decided. Without it, 
the proposed scheme fails completely.

Further, Section 110 speaks of meetings called 
by the company. Meetings for approval of Schemes 
under sections 391/394 of the 1956 Act and Sections 
230/232 of the 2013 are not “called” by the Company. 
They are ordered by the Court. These are Court-
convened meetings. A court may even dispense 
with such a meeting, irrespective of any provision 
for a postal ballot—where, for instance, it is shown 
that all shareholders, or the requisite majority, have 
consented in writing. Prima-facie it appears that the 
provisions of Section 110 of the 2013 Act cannot and 
do not extend to any scheme matters. This is true of 
all companies, whether listed or not. Consequently, 
any SEBI circulars or guidelines or notifications that 
make electronic voting or postal ballot the exclusive 
method of voting on such schemes are clearly 
unlawful and contrary to the intent of Sections 
230/232 of the 2013 Act and of Sections 391/394 of 
the 1956 Act. There is no question of matters at a 
Court-convened meeting being decided by postal 
ballot "instead" of at a general meeting; the postal 
ballot and electronic voting may be permitted 
or may even be required in addition to but not in 
replacement of an actual general meeting.

Rather than considering a situation of a 
complete ouster of all meetings, a more appropriate 
interpretation would be to hold that the provision 
for a postal ballot is an additional facility to be 
provided, so that there is greater inclusiveness and 
that a shareholder or member then has an option of 
voting either by a postal ballot or electronic voting 
or in person. This would meet the requirements of 
Section 103 which provide for a quoram of persons 
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personally present. Casting a vote by postal ballot 
or by electronic voting cannot possibly constitute 
personal presence, at least not without significant 
violence to the language. 

A vote is an expression of an opinion. That vote 
must reflect an informed decision. Dialogue and 
discourse are fundamental to the making of every 
such informed decision. In the guise of greater 
inclusiveness, shareholders cannot be relegated to a 
very distant second place in the scheme of corporate 
governance, seeing them merely as a necessary 
evil. Nothing could be further from the mandate of 
corporate law and governance. We strive today to 
greater transparency; that means that more should 
be given the opportunity to speak and to exercise 
their rights as shareholders. But that cannot come 
at the price of their right to speak, to be heard, to 
persuade, even to cajole. What corporate governance 
demands is the government of the tongue, not the 
tyranny of a finger pressing a button.

Far too many grey areas that still persist - the 
SEBI circular of 17th April 2014 is apparently 
differed; the Management & Administration Rules 
are not yet gazetted; Sections 230 and 232 of the 
2013 Act are not yet brought into force; there is 
an apparent conflict between the requirements for 
a quorum coram and Section 110; it is doubtful 
whether Section 110 or any SEBI circular mandating 
exclusive voting by postal ballot can apply to a court-
convened meeting - it is not possible at this stage 
to grant a kind of order that was originally sought. 
That would, in my view, simply be unsafe. It would 
erode to a very large extent the shareholders right to 
know, their right to be informed, and their right to 
take an informed decisions. A shareholder cannot be 
restricted to this level where all he can do is say aye 
or nay but not seek any clarifications, express any 
doubts or reservations, or raise any questions.

A final word about the manner in which these 
rules and sections are purportedly being brought 
into force. The website of the Ministry of Corporate 
Affairs3 has, on its front page, a link to a single 
scanned PDF file entitled “COMPANIES ACT 
2013-STATEMENT OF NOTIFICATION OF 
RULES”.4 Some 21 rules are listed. They are all said 
to be effective 1st April 2014. Several of these are not 
yet gazetted; at least I have not been able to find any 
gazette. I do not see how any such rules can be made 
effective on this basis where a ministry simply puts up 
some scanned document under the signature of one 
of its officers but sans any publication in the official 

gazette. That publication is not an idle formality. It 
has a well-established legal purpose. That purpose is 
not and cannot be achieved in this ad-hoc manner. 
Therefore, till such time as these rules are gazetted, 
or there is some provision made for the dispensation 
of official gazette notification, none of the rules in 
the Ministry of Corporate Affairs PDF document 
that are not yet gazetted can be said to be in force.

The result of this discussion is:
(a) All provisions for compulsory voting by postal 

ballot and by electronic voting to the exclusion 
of an actual meeting cannot and do not apply to 
court-convened meetings. At such meetings, 
provision must be made for postal ballots 
and electronic voting, in addition to an actual 
meeting. Electronic voting must also be made 
available at the venue of the meeting. Any 
shareholder who has cast his vote by postal 
ballot or by electronic voting from a remote 
location (other than the venue of the meeting) 
shall not be entitled to vote at the meeting. He 
or she may, however, attend the meeting and 
participate in those proceedings.

(b) The effect, interpretation and implication of 
the provisions of the Companies Act, 2013 and 
the relevant SEBI circulars and notifications, 
to the extent that they mandate a compulsory 
or even optional conduct of certain items 
of business by postal ballot (which includes 
electronic voting) to the exclusion of an actual 
meeting are matters that require a fuller 
consideration. The Central Government, 
through the Additional Solicitor-General, and 
SEBI will both need to be heard. The Company 
Registrar shall send an authenticated copy 
of this order to both the learned Additional 
Solicitor General and to SEBI requesting 
them to appear before the Court when this 
matter is next taken up for a consideration 
of this issue. On a prima-facie view that the 
elimination of all shareholder participation 
at an actual meeting is anathema to some 
of the most vital of shareholders' rights, it is 
strongly recommended that till this issue is 
fully heard and decided, no authority or any 
company should insist upon such a postal-
ballot-only meeting to the exclusion of an 
actual meeting. Since this is evidently a matter 
of some importance, the Company Registrar 
is directed to make a submission and obtain 
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necessary directions on the administrative 
side to have the matter placed before an 
appropriate Bench. At such a hearing, further 
safeguards can also be evolved. For instance, it 
is entirely possible to have a Company Scheme 
Petition, one that follows an order on and 
compliance with a Company Summons for 
Direction, uploaded to the case status system 
of this Court. All such Company Scheme 
Petitions must have appended to them the 
report of the Chairman of the court-convened 
meeting and the scrutineers' report. Making 
the petition available in its full form on a free 
and publicly accessible website such as the 
High Court, in addition to reports now being 
uploaded to the websites of the company and 
the stock exchanges would go a long way to 
ensuring the necessary information spread. 
The Ministry of Corporate Affairs must also 
immediately examine whether the uploads of 
these documents along with other statutory 
corporate filings/uploads can be made 
compulsory.

SEBI
LD/63/4

Indian Council of Investors
vs.

Union of India
22nd April, 2014 (BOM)

Section 11 of the Securities and Exchange 
Board of India Act, 1992 - Powers and 
Functions of the Board 
SEBI is empowered for calling for Call Data 
Records (CDRs) from Telecom Service Providers 
(TSP) either under Section 11(2)(i) or (ia) of the 
SEBI Act. as well as under Section 5(2) of the 
Indian Telegraph Act 1885; the action does not 
violate and infringe the fundamental right of 
privacy available to citizens of India

This public interest litigation has been filed by 
the Indian Council of Investors essentially seeking 
the following directions to respondent no. 2-SEBI:-
(a) to cease, desist and refrain from calling for 

Call Data Records (CDRs) and details of tower 
location from Telecom Service Providers 
(TSP);

(b) to disclose the names of its officials who had 
called for such information from TSP and to 
take necessary action against such officials; 
and

(c) to disclose on oath all investigation, 
adjudication, prosecution and other action 
that may have been taken and is being taken 
on the basis of CDRs collected.

The petitioner Council has also alleged that the 
action of calling for CDRs from TSP by SEBI violates 
and infringes the fundamental right of privacy 
available to citizens of India.

The Bombay High Court held as follows:
The power of SEBI is very wide even de hors the 
amendments by the ordinances and is entitled to 
take such measures as it deems fit to protect the 
investors.

The President of India issued Ordinances on 16th 
July 2013 (lapsed), 16th September 2013 (lapsed) 
and 28th March 2014 wherein Section 11(2) (ia) 
of the SEBI Act was substituted to enable SEBI to 
call for information/record from “any person” as 
opposed to the earlier provisions, empowering SEBI 
to call for information only from an Authority or 
board or Corporation established under an Act. 
Further, the Ordinance dated 28th March 2014 has 
also substituted Section 11C(8) of the SEBI Act by 
giving powers to SEBI to enforce its requests for the 
documents/records from any person when not made 
available during the course of Investigation. Thus, 
the power in SEBI to call for the CDRs from TSP 
was always available and in case there was any doubt 
or ambiguity, the same is removed by the Securities 
Law (Amendment) Ordinances issued in 2013 and 
2014.

So far as the understanding of the officers 
of SEBI and the officers of the Government of 
India is concerned, in case of recent Acts, their 
understanding/interpretation is of no avail. The 
principle of contemporaneous exposito is only 
applicable to old statutes and can have no application 
to the SEBI Act which is as recent as 1992. It is 
well settled that the interpretation/understanding 
of legal provisions by officers of the Government 
cannot be the basis for construing/interpreting the 
legislation. The function of interpreting legislative 
measures is vested in Court and this obligation on 
its part cannot be outsourced to the construction 
put on the provisions by the executive. 

The correspondence was being exchanged only 
so as to specifically authorise SEBI to call for CDRs 
from TSP and also for providing the consequence 
of not furnishing the CDRs. This became necessary 
for the reason that at times, the TSP did not furnish 
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information of CDRs when asked for on the ground 
that there was no specific provision in the SEBI Act 
for calling for CDRs.

There is no prohibition to calling of CDRs 
from any TSP. It only prohibits an authority not  
authorised by Central Government from  
intercepting and/or prohibiting the sending of  
calls/messages. The calling of static information like 
CDRs from a TSP does not in any manner violate 
Section 5(2) of the Indian Telegraph Act, 1885. 
Thus, on the face of it, the above objection is not 
sustainable.

Thus, there can be no dispute that the SEBI 
is authorised under the SEBI Act to call for CDRs  
from the TSP. However, this power is capable of 
misuse and can violate a citizen's right to privacy 
guaranteed by Article 21 of the Constitution. 
Therefore, it is made clear that such a power cannot 
be exercised by SEBI for conducting a fishing  
enquiry. It cannot be a blanket power to hunt 
out information without any pending inquiry or 
investigation. This power can only be exercised 
by SEBI in respect of any person against whom 
any investigation or enquiry is being conducted.  
Further, such information can be called for only 
by an officer duly authorised by SEBI to call for 
information with regard to CDRs from the TSP. 
SEBI had issued delegation order dated 3 May 2010 
which, inter alia, delegates power to the certain 
officers. ED/Investigating Authority is empowered 
for calling for information and record from any  
bank, any other authority or Board or corporation 
under Section 11(2)(ia). DGM with the approval 
of ED is empowered for exercising powers under 
Section 11(3). Investigating Authority (original 
power) is empowered to Conduct/undertake 
investigation under Section 11C.

Further, as a safeguard, it would be necessary  
that before calling for such information, an opinion 
be recorded on the file by the authorised officer, 
calling for the records indicating the reason why 
he considers it necessary to call for the CDRs. 
This safeguard is to be read into the provisions of 
Section 11 and 11C(3) because Section 11C(8), 
while authorising the Chairman of SEBI to take 
coercive measure for obtaining the relevant 
information not supplied, though called for,  
requires the Chairman to record reasons for 
authorising such coercive measures. It would, 
therefore, stand to reason that before calling for 
CDRs from TSPs also, the authorised officer must 

be satisfied that it is necessary to call for such 
information. All the above safeguards are necessary 
to ensure that the privacy of an individual cannot be 
invaded by calling for the CDRs save and except in 
accordance with law.

The provisions of Section 11(1), 11(2)(i) & (ia) (as 
amended by Ordinances promulgated by President 
of India on 16th July 2013, 16 September 2013 and 
28th March 2014), Sections 11(3), 11C(3) and 11C(8) 
of the SEBI Act confer powers on SEBI to call for 
information and record of CDR of Tower Location 
from Telecom Service Providers, whether in public 
sector or in private sector. However, such power is 
to be exercised after complying with the following 
safeguards:-
(i) such CDRs or information regarding tower 

location can be called for only in respect of 
the person against whom any investigation or 
enquiry is being conducted by SEBI,

(ii) the information may be called for only by an 
officer who is duly authorised by SEBI as per 
the delegation order,

(iii) before calling for such information, the opinion 
of such authorised officer should be recorded 
in the file indicating application of mind to the 
effect that CDRs and/or information regarding 
tower location would be relevant for any 
investigation or enquiry by SEBI in respect of 
any transaction in securities, and

(iv) the CDRs of any such subscriber and 
information regarding tower location is a 
matter of confidentiality and privacy and 
therefore such privacy cannot be invaded 
except in accordance with law.

Therefore, the safeguards indicated above are 
very important and mandatory and SEBI shall 
henceforth scrupulously observe the same before 
calling for any CDRs and/or information regarding 
tower location.

This decision in light of the provisions of the  
SEBI Act as amended by Ordinances issued by 
President of India on 16th July 2013, 16th September 
2013 and 28th March 2014.

If any CDRs or information regarding tower 
location have been called for any period not  
covered by above Ordinances, no opinion is 
expressed as in this public interest litigation, the 
petitioner Council cannot espouse the cause of 
persons whose CDRs have been called for by SEBI 
for the purposes of investigation or enquiry in 
respect of any transaction in securities. 
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