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Specified Domestic Transactions – 
Beginning of a New Transfer Pricing 
Era

existed provisions in the Act which empowered a 
tax officer to scrutinise domestic transactions like 
disallowing unreasonable expenditure incurred 
between domestic related parties and re-computing 
the income (based on fair market value) of a taxpayer 
eligible for certain tax incentives (based on fair market 
value). However, no specific method to determine 
reasonableness of expenditure or fair market value to 
re-compute the income in such related transactions 
was provided under these sections.

In the case of CIT vs. Glaxo Smithkline Asia (P) 
Limited (2010-TII-02-SC-LB-TP), the issue before 
the Supreme Court (‘SC’) was whether transfer 
pricing provisions should be limited to cross-border 
transactions or the same should be extended to domestic 
transactions. While addressing the same, SC observed 
that under-invoicing of sales and over-invoicing of 
expenses ordinarily will be revenue neutral in nature, 
except in the following two circumstances having tax 
arbitrage:

Based on the observations of the Supreme Court in the case of CIT vs. Glaxo Smithkline Asia 
(P) Limited, the applicability of transfer pricing provisions has been extended to specified 
domestic transactions (SDTs). Finance Act 2012 amended Chapter X of the Income-tax Act, 
1961 (‘Act’) specifying applicability of transfer pricing provisions including compliance and 
penal provisions to specified domestic transactions with effect from FY 2012-13 onwards, 
subject to the threshold limit of R5 crore considering the increase in compliance burden on 
taxpayers. This article discusses the above in detail and some important practical aspects/
challenges that could/would arise with regard to the specified domestic transactions.
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A. History of Extending Applicability of Transfer Pricing 
to SDTs
Transfer pricing provisions are in existence in India 
for more than 10 years. Since inception, the transfer 
pricing provisions have been applicable to international 
transactions mainly cross border transactions. There 
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i. If one of the related companies is loss making and 
the other is profit making and profit is shifted to the 
loss making concern; and

ii. If there are different rates for two related units (on 
account of different status, area based incentives, 
nature of activity, etc.) and if profit is diverted 
towards the unit on the lower side of tax arbitrage.
Further, the Supreme Court expressed its view 

that transfer pricing provisions could be extended to 
cover domestic transactions between related parties. 
In this regard, the observations of Supreme Court are 
reproduced below for ready reference:

“In order to reduce litigation, we are of the view that 
certain provisions of the Act, like Section 40A(2) and 
Section 80IA(10), need to be amended empowering the 
Assessing Officer to make adjustments to the income 
declared by the assessee having regard to the fair 
market value of the transactions between the related 
parties. The Assessing Officer may thereafter apply any 
of the generally accepted methods of determination of 
arm's length price, including the methods provided 
under Transfer Pricing Regulations…”

B. Amendment by Finance Act 2012
Explanatory memorandum to Finance Bill 2012 
clarified that the amendment in relation to SDT has 
been brought into the Act based on the observations 
made by SC in the case of Glaxo Smithkilne.

Accordingly, Section 92BA has been inserted in 
“Chapter X - Special Provisions Relating to Avoidance 
of Tax” of the Act providing definition of SDTs. 
Definition of SDT covers transactions between related 
parties under Section 40A, 10AA, 80A, 80-IA and 
other Sections where reference is made to Section 
80IA-(10) of the Act.

Further, Section 92BA(f) of the Act provides that 
‘any other transaction as may be prescribed’ would be 
covered under SDTs. However, no such transaction 
has been notified till date.

C. Coverage under SDT
Tabulated below are the eligible business/ taxpayer 
covered under SDTs:
Sr 
No

Section 
Number

Eligible business/ taxpayer

1. 10AA Persons with income from Special 
Economic Zone (SEZ) units

2. 40A(2) Payments to related parties
3. 80-IA Infrastructure developers
4. 80-IA Telecommunication service providers
5. 80-IA Developers of Industrial park
6. 80-IA Producers or distributors of power

Sr 
No

Section 
Number

Eligible business/taxpayer

7. 80-IAB Developers of SEZ 
8. 80-IB Small scale industry engaged in 

operating Cold storage plant
9. 80-IB Industrial undertaking in Industrially 

backward state as mentioned in VIII 
Schedule (ex: Jammu and Kashmir ) 

10. 80-IB Company carrying on scientific 
research and development 

11. 80-IB Eligible housing projects
12. 80-IB Eligible hospitals
13. 80-IC/ 

80-IE
Persons with units in North-eastern 
states claiming deduction

14. 80-ID Hotels located in districts having 
World Heritage site 

15. 80-IB Company carrying on scientific 
research and development 

16. 80-IB Eligible housing projects

D. Applicability of Transfer Pricing Provisions to SDTs
Transfer pricing provisions would be applicable to 
SDTs with effect from 1st April 2013. Accordingly, 
taxpayers who would be covered under SDTs would  
be required to comply with transfer pricing 
documentation and reporting requirements  
prescribed under the Act with effect from financial  
year 2012-13 onwards. The first due date for filing  
Form 3CEB i.e. reporting SDTs (along with 
international transactions, if any) would be 30th 
November 2013.
 Threshold limit of R5 crore: While introducing 

provisions in relation to SDT, Finance Minister  
has accepted that extending transfer pricing 
provisions to all SDTs would lead to increase 
in compliance burden on taxpayers which is not 
desirable.
In view of the above, a transaction would be 

covered under SDT provided the aggregate value 
of transactions exceeds R5 crore in a financial 
year under consideration. Taxpayer would need to  
keep in mind that the threshold of R5 crore is to be 
applied on aggregate basis and not transaction by 
transaction basis. The same could be understood with 
the help of following illustrations:

Illustration 1:
Nature of transaction Amount (R in Crore)
Payments covered under 
Section 40A

3

302



 INTERNATIONAL TAXATION 

THE CHARTERED ACCOUNTANT  august  2013 107www.icai .org

Nature of transaction Amount (R in Crore)
Purchase and sale of goods 
from one eligible unit to 
other eligible unit [Section 
80A(6)]

4

Total 7
In the above illustration, since the aggregate 

value of transactions exceeds R5 crore, all the above 
mentioned transactions would be governed by transfer 
pricing provisions as SDTs.

Illustration 2:
Nature of transaction Amount (R in Crore)
Payments covered under 
Section 40A

1

Purchase and sale goods 
from one eligible unit to 
other eligible unit [Section 
80A(6)]

3

Total 4
In the above illustration, since the aggregate value 

of transactions does not exceed R5 crore, none of the 
above mentioned transactions would be covered under 
the transfer pricing provisions as SDTs.

E. Determination of Arm’s Length Price for SDTs
Finance Act 2012 has made specific amendment 
to Section 92C of the Act to extend applicability of 
transfer pricing methods to SDTs for determination 
of arm’s length price. Taxpayers can use any of the 
following methods for benchmarking SDTs:
a. Comparable Uncontrolled Price Method;
b. Resale Price Method;
c. Cost Plus Method;
d. Profit Split Method;
e. Transactional Net Margin Method;
f. Other method (as notified by CBDT vide 

notification dated 23rd May 2012).

F. Compliance Requirement i.e. Transfer Pricing 
Documentation and Reporting

The SC in case of Glaxo Smithkline specifically 
noted the following in relation transfer pricing 
documentation related requirement:

“….However, in number of matters, we find that, 
many a times, the Assessing Officer is constrained 
by non-maintenance of relevant documents by the 
taxpayers as, currently, there is no specific requirement 
for maintenance of documents or getting specific 
transfer pricing audit done by the taxpayers in respect 
of domestic transactions between the related parties. 
One of the suggestions which needs consideration 

is whether the law should be amended to make it 
compulsory for the taxpayer to maintain Books of 
Accounts and other documents on the lines prescribed 
under Rule 10D of the Income Tax Rules in respect of 
such domestic transactions and whether the taxpayer 
should obtain an audit report from his Chartered 
Accountant so that the taxpayer maintains proper 
documents and requisite Books of Accounts reflecting 
the transactions between related entities as at arm's 
length price based on generally accepted methods 
specified under the Transfer Pricing Regulations…”

Explanatory memorandum to Finance Bill 2012 has 
specifically mentioned that transfer pricing provisions 
(including procedural and penal provisions) would be 
applicable to SDTs. Amendments have been made to 
Section 92D (relating to transfer pricing documentation 
requirements) and Section 92E (relating to transfer 
pricing reporting requirements) of the Act to cover 
SDTs within their purview.

Accordingly, taxpayer would be required to  
obtain a certificate from a Chartered Accountant 
in Form 3CEB reporting SDTs (in case aggregate 
value of transactions exceeds R5 crore) along with 
international transactions as defined under Section 92B 
of the Act justifying the arm’s length nature of all such 
transactions. Currently, Rule 10A to 10E of the Indian 
Income-tax Rules, 1962 (‘the Rules’) and Form 3CEB 
cover international transactions only. Amendment to 
the Rules and Form 3CEB is expected to specifically 
cover SDTs.

G. Penalty Exposure
Penal provisions in relation to SDTs are summarised 
below:
Section 
No.

Penal provision Quantum of 
penalty 

271AA(i) Failure to keep 
and maintain 
information 
and document 
as required by 
section 92D(1) 
and (2) 2% of value of each 

specified domestic 
transaction

271AA(ii) Failure to report 
a specified 
domestic 
transaction

271AA(iii) Maintain or 
furnish incorrect 
information or 
document
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Section 
No.

Penal provision Quantum of 
penalty 

271BA Failure to furnish 
report under 
section 92E

One lakh

271G section 92D, as 
requested by 
transfer pricing 
officer

2% of value of each 
specified domestic 
transaction

However, in case taxpayer has reasonable cause  
for failure, taxpayer may request Assessing officer 
(‘AO’) not to levy penalty for its failure (Section 273B 
of the Act).

H. Practical Aspects of SDTs
 Widened scope of transfer pricing under SDTs: 

There could be certain circumstances whereby 
the transaction between two entities could not 
be covered under transfer pricing since the 
said entities were not considered as associated 
enterprises under section 92A of the Act. However, 
in view of the amendment made by Finance Act 
2012, such transactions could now be covered 
under transfer pricing provisions (section 92BAof 
the Act) since such entities could be covered as 
related parties under Section 40A(2)(b) of the 
Act. This could be understood with the help of the 
following illustration:

Illustration 3:
XYZ Inc holds shares carrying 23% voting rights 
in ABC Ltd. XYZ Inc. has transferred technology/ 
knowhow to ABC Ltd. in relation to manufacturing of 
certain goods/articles. ABC Ltd pays royalty to XYZ 
Inc at certain agreed percentage.
Pre-Finance Act 2012 
scenario

Post-Finance Act 2012 
scenario

Since, XYZ Inc. 
holds shares carrying 
less than 26% of 
voting rights in ABC 
Ltd., they would not 
become associated 
enterprises under 
section 92A of the Act 
and transfer pricing 
provisions would not 
be triggered.

Since, XYZ Inc. holds 
substantial interest in ABC 
Ltd. (i.e. beneficial holder 
of shares carrying more 
than 20% of voting rights 
in ABC Ltd.), they would 
be treated as related parties 
under Section 40A(2)(b)
(iv) of the Act and domestic 
transfer pricing related 
provisions would apply.

 Only expenses related i.e. payment transactions 
are covered under section 40A: Section 40A(2) 

governs disallowance of expenditure in cases 
where the taxpayer incurs any expenditure in 
respect of which:
- Payment has been or is to be made to a related 

party (as defined under Section 40A(2)(b) of 
the Act); and

- AO is of opinion that such expenditure is 
excessive or unreasonable having regard 
to the fair market value of such goods and 
services.

In view of the above, only expense i.e. payment 
transactions are covered under Section 40A. 
Accordingly, following transactions still remain out of 
the purview of SDTs:

- Income transactions of entities where 
payments at less than market value are made 
by other entities; and

- Transactions at free of cost i.e. where no 
consideration is paid for goods or services 
availed.

 Definition of related party: Related parties 
under Section 40A(2)(b): Section 40A(2)(b) 
provides extensive list of related parties covered 
under Section 40A(2). Section 40A(2)(b)(iv)  
of the Act has been amended to expand the  
definition of related party to cover cases of 
companies which have the same parent company. 
Amended Section 40A(2)(b)(iv) of the Act reads 
as under:
“(iv) a company, firm, association of persons  

or Hindu undivided family having a substantial  
interest in the business or profession of the assessee  
or any director, partner or member of such company, 
firm, association or family, or any relative of such 
director, partner or member or any other company 
carrying on business or profession in which the 
first mentioned company has substantial interest];”  
(Italic portion has been inserted by Finance Act  
2012).

Section 40A(2)(b)(iv) is amended by Finance Act 
2012 to specifically cover ‘any other company carrying 
on business or profession in which the first mentioned 
company has substantial interest’. Substantial interest 
has been defined by way of an explanation to Section 
40A(2) of the Act to include beneficial ownership of 
shares carrying not less than 20% of the voting power 
in other enterprise (in case of company).

Interpretation of the above definition in light 
of legislative intent provided in Explanatory 
memorandum to Finance Bill 2012 indicates that in 
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case a company has substantial interest (i.e. beneficial 
holding of shares carrying more than 20% of voting 
rights) in two entities, those two entities would be 
treated as related parties under section 40A(2)(b)  
of the Act for the purpose of specified domestic 
transactions.

The same can be further understood with the help 
of following illustration:

Illustration 4:

and holds 100% shares in A Ltd. B Ltd purchases 
goods from X Ltd. Whether X Ltd and B Ltd would  
be treated as related parties under Section 40A(2) 
(b)(iv) of the Act and consequently, whether the 
transaction would qualify as SDT?

Close connection provided under Section 80-IA(10) 
of the Act:
Section 80IA(10) of the Act reads as under:

“Where it appears to the Assessing Officer that, 
owing to the close connection between the assessee 
carrying on the eligible business…”

Under the provisions of Section 80-IA(10) of the 
Act, where AO feels that due to close connection 
between the taxpayer carrying on eligible business and 
other person, the business transactions are arranged 
to earn more than ordinary profits, AO has power to 
restrict deduction under chapter VI-A to the extent 
of amount of profit that could have been ordinarily 
derived from such transactions.

However, the word “close connection” has not 
been defined under the Act and not much of judicial 
guidance is available on this aspect. Accordingly, 
the type of relationships which could be termed as 
‘close connection’ under Section 80-IA(10) of the Act 
while analyzing SDTs still remains a question with no 
definite answer.

 Possibility of economic double taxation: This 
could be understood with the help of following 
illustration:

Illustration 6:
A Ltd. has made payment of Rs 100 million for 
purchase of goods from B Ltd. [related party under 
section 40A(2)(b) of the Act]. At the end of year,  
while computing taxable income, A Ltd. claimed 
deduction of R100 million and on the other hand  
B Ltd. offered R100 million as income from sale of 
goods. During the course of assessment proceedings 
of A Ltd., let's say, AO determines market value of  
goods i.e. arm’s length price of such goods at R80 
million and accordingly, disallows R20 million as 
excessive and unreasonable expenditure under section 
40A(2) in the hands of A Ltd.

Accordingly, A Ltd. would be required to pay 
additional tax on disallowance of R20 million  
whereas B Ltd. would be required to offer to tax its 
entire income of R100 million. Such cases would 
result in economic double taxation of income to the 
extent of disallowance of R20 million under Section 
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In the above illustration, A Ltd is direct and 
beneficial owner of shares carrying not less than 20% 
of voting rights in B Ltd and C Ltd. Accordingly, as 
defined under Section 40A(2)(b)(iv) of the Act, B 
Ltd and C Ltd would qualify as related parties for 
the purpose of section 40A(2) and payment related 
transactions between B Ltd and C Ltd would qualify 
as SDT.

Illustration 5:

In Illustration 3, all other facts remain the same; 
X Ltd is the ultimate holding company of the group 
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I. Practical Challenges in Determining Arm’s Length 
Price of  SDTs
Tabulated below are certain cases where there could be 
a challenge in determining arm’s length price of SDTs:
SDT Practical challenge in 

determining arm’s length 
price

Payment of 
director’s 
remuneration

 Director and company 
would always be related 
parties under section 40A(2)
(b)

 Difficult to determine 
the arm’s length price for 
payment of remuneration to 
directors

Payment of rent  Difficult to identify 
uncontrolled transactions for 
determining the arm’s length 
price - Municipal valuation 
could be an option

Payment for 
expenses allocated 
for use of 
common facilities

 Difficult to identify 
uncontrolled transactions for 
determining the arm’s length 
price - Allocation keys 
used could be an option, 
however, the same might be 
questioned by the Revenue 
authorities

 Taxpayer may be required to 
justify the benefits received 
from making payment

Concluding Remarks
With effect from FY 2012-13 onwards, taxpayers 
would be required to additionally include the SDTs 
in its transfer pricing documentation and reporting 
compliances. It would be interesting for the practicing 
Chartered Accountants to deal with various new SDTs 
and determine the arm’s length price in relation to 
the same. However, apart from being interesting, the 
same would pose a challenge considering the practical 
issues that might arise (as discussed above). Certain 
clarifications/ FAQs could be expected from CBDT 
considering the nascent stage of SDTs.

Till date there has been a total transfer pricing 
adjustment of more than R44,500 crore; applicability 
of transfer pricing to SDTs being a new entrant and 
the practical challenges including lack of sufficient 
guidance could further increase the amount of transfer 
pricing adjustment.

40A(2) of the Act in the absence of any correlative 
relief for B Ltd.

 Inter-unit transfer of goods and services: 
Practical challenge would arise in cases where one 
eligible unit procures goods from other eligible 
unit and TPO determines market value of such 
transfer at less than the actual transaction value. 
In such cases, there would be disallowance (to 
the extent of difference in market value and 
actual transaction price) in the hands of one of the 
eligible units procuring goods. However, there is 
uncertainty whether other eligible unit will get co-
relative relief in relation to the amount disallowed 
by the TPO in the hands of first mentioned unit.
Further, no clarity on whether each eligible unit 

would be required to comply with the transfer pricing 
documentation and reporting requirements separately 
or whether the transfer pricing documentation and 
reporting compliance done for the entity as a whole 
would suffice.

 Non applicability of advance pricing agreements 
(‘APA’) to SDTs: Section 92CC of the Act dealing 
with APAs reads as under:
“92CC. (1) The Board, with the approval of the 

Central Government, may enter into an advance 
pricing agreement with any person, determining the 
arm's length price or specifying the manner in which 
arm's length price is to be determined, in relation to 
an international transaction to be entered into by that 
person.”

Based on the reading of above provision, one could 
infer that SDTs are outside the ambit of APAs.
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