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Taxability of Tax Borne by Employer 
on Perquisites Provided to 
Employees Read with Recent Case 
Laws

Section 192(1A) of the Income-tax Act, 1961 gives an option to the employer to pay tax on 
behalf of an employee without making any deduction from his income, on the income in the 
nature of perquisites. Section 200(1) of the Companies Act, 1956 prohibits companies from 
paying the remuneration free of income tax. To know more about the taxability of tax borne 
by the employers on prerequisites provided to employees read with recent case laws, read 
the article…
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Section 192(1A) of the Income-tax Act, 1961 gives 
an option to an employer to pay tax on behalf of an 
employee without making any deduction from her/
his  income, on the income in the nature of perquisites, 
which are not provided for by way of monetary 
payment. For the purpose of Section 192(1A), tax 
shall be determined at the average rate calculated on 
total tax payable on total salary including value of 
perquisites and the tax so payable shall be construed as 
if it were a tax deducted at source.

Section 200(1) of the Companies Act, 1956 
prohibits companies from paying the remuneration 
free of income tax. No company shall pay to any 
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officer or employee thereof, whether in his capacity 
as such or otherwise, remuneration free of any tax, or 
otherwise calculated by reference to, or varying with, 
any tax payable by him, or the rate or standard rate of 
any such tax, or, the amount thereof. 
 Explanation.—In this sub-section, the expression 

“tax” comprises any kind of income-tax including 
super-tax.

Section 10(10CC) of the Income-tax Act, 1961 
has been inserted by the Finance Act, 2002 w.e.f. 
1st April, 2003, which provides exemption to an 
employee (being an individual deriving his/her income 
in the nature of a perquisite, not by way of monetary 
payment, within the meaning of Clause (2) of Section 
17), for the tax on such income actually borne by 
employer, at the option of the employer, on behalf  
of such employee.

So, employers can pay tax on non-monetary 
perquisites provided to their employees without 
making any deduction from his/her salary and the tax 
so paid by employer on behalf of the employee on 
non-monetary perquisites is exempt in the hands of 
employee under Section 10(10CC).

Now, let us discuss some critical issues relating 
to the provisions of these sections along with some 
important case laws:

1.Whether Section 10(10CC) overrides the provisions of 
Section 200 of the Companies Act, 1956?
Section 200 of the Companies Act, 1956 prohibits 
companies from paying to any employee or officer 
thereof any remuneration free of income tax. Providing 
tax free remuneration is different from payment of 
remuneration as well as tax payable thereon and, 
hence, Section 10(10CC) of the Income-tax Act, 1961 
has provided that an employee shall be entitled to 
exclude from his total income, the tax paid by employer 
on non-monetary perquisites within the meaning of 
Clause (2) of Section 17 of the Income-tax Act, 1961. 
The employer can enter into an agreement with the 
employees and thereby taken over an obligation to 
pay income tax payable by the employees. Hence, 
it is clear that the provision of Section 10(10CC) of 
the Income-tax Act, 1961 overrides the provision 
of Section 200 of the Companies Act, 1956 and an 
employer can provide tax free income to his employee 
only by way of non monetary payment. But the 
downside of such relief is that the employers are not 
eligible to claim corporate tax deduction for such  
tax paid by them.

2. Whether tax actually paid by employer on behalf 
of the employee is treated as income in the hands of 
employee?
If an employer paid the tax on behalf of an employee, 
which is otherwise payable by the employee, it is 
considered as taxable perquisites. However, under 
Section 10(10CC) of the Income-tax Act, 1961, an 
employer has been given an option to pay tax on the 
whole or part of the value of perquisites on behalf of 
an employee without deduction of it from the salary 
of an employee. But the Section 10(10CC) restricts 
the benefit of tax paid by employer on non-monetary 
perquisites as defined in the Clause 2 of Section 17. 
Hence, if any employer pays tax on the monetary 
perquisites provided to his employees, then the tax 
so paid by the employer will be taxable in the hands 
of employee and will form part of income of the 
employee.

3. Whether her/his tax borne by employer on behalf 
of employee is treated as income in the nature of 
perquisites in the hands of employee?
Tax paid on account of the employees is certainly a 
monetary payment, but the only difference is that 
the same is not paid to the employee, but on her/his 
account to the Income Tax Department. According 
to Section 17(2) of the Income-tax Act, perquisite 
includes value of rent free accommodation, the value 
of any concession in the matter of rent, value of any 
benefit or amenity granted or provided free of cost, any 
sum payable by the employer on account of provident 
fund or on account of superannuation fund or towards 
the value of any other benefit, etc. Therefore, one of 
the perquisites, as mentioned in the Section 17(2) of 
the Income-tax Act, is any sum paid by the employer 
in respect of any of the obligations, which but for such 
payment, would have been payable by the employee.

Therefore, the tax borne by employer on behalf of 
the employee is a perquisites provided to the employee 
and included in the income of the employee subject to 
the Section 10(10CC).

4. Whether the tax borne by employer on behalf of the 
employee is treated as monetary perquisites or non-
monetary perquisites in the hands of employee?
It is almost clear that tax borne by employer on behalf 
of her/his employees is in the nature of perquisite in 
the hands of the employee. 

In the case of RBF Rig Corporation LLC (RBFRC) 
vs. CIT(2007) 165 Taxmann 101 (Delhi), the Delhi 
tribunal held that if tax on salary is paid by employer on 

1905



 TAXATION 

THE CHARTERED ACCOUNTANT  june  201394 www.icai .org

behalf of her/his employee, it is a perquisite provided 
for by way of non-monetary payment and therefore, 
exemption under Section 10(10CC) of the Income-tax 
Act, 1961 will be applicable.

In the case of Triton Holdings Ltd. vs. Deputy 
Director of Income Tax, Dehradun (ITA No.2541-
Delhi-2009), the ITAT held that tax paid by the 
employers on behalf of their employees must be treated 
as non-monetary perquisite for claiming exemption 
under Section 10(10CC) of the Income-tax Act.

In the recent case of Sedco Forex International 
Drilling Inc. and others vs DIT(IT) 2012, the 
Uttrakhand High Court held that income tax paid by 
employer, on behalf of the employee, qualifies as a 
non-monetary perquisite as the payment is not made 
to the employee and such perquisite is exempt in the 
hands of employee under Section 10(10CC) of the 
Income-tax Act.

Hence, it is very clear that, the tax borne by 
employer which is otherwise payable by the employee 
is a non-monetary perquisites provided to the employee 
and exempt under Section 10(10CC) of the Income-tax 
Act, 1961.

5. As the tax borne by employer is treated as a perquisite 
in the hands of employee, whether employer has to pay 
tax after making multiple grossing up so as to cover 
the additional tax incidence on employee?
In the case of RBF Rig Corporation, the Delhi 
Tribunal held that the tax paid by the employer 
in respect of salary paid to the employees would 
constitute non-monetary perquisite in the hands of 
the employees and eligible for exemption under 
Section 10(10CC) of the Income-tax Act, 1961 and 
the payment must be subject to single stage grossing 
up while computing the taxable salary income of  
the employees. 

In the recent case of Sedco Forex International 
Drilling Inc. and others vs DIT(IT) 2012, the outcome 
of ruling of the Uttrakhand High Court is that, instead 
of adding the tax paid by the employer to the income of 
the employee on multiple gross-up basis, a single stage 
tax gross-up is only required. 

Example
Tax borne by employer on 
behalf of employee
If taken as 
non-monetary 
perquisite

It taken as 
monetary 
perquisite

Exemption 
Claimed

u/s 10(10CC) – 
Single Gross up

N.A. – 
Multiple 
Gross up 

Employee 
total income 
(including value 
of perquisites)

1,00,000/- 1,00,000/-

Value of monetary 
perquisites

10,000/- 10,000/-

Value of non-
monetary 
perquisites

20,000/- 20,000/-

Tax paid by 
employer on 
employee’s 
income (10%)

1,00,000 x 10% 
= 10,000/-

1,00,000 
x10% = 
10,000/-

Tax on tax paid by 
employer to cover 
additional tax 
incidence

10,000 x 10% = 
1,000/-

10,000 x 
10,000 /  
(1,00,000 
– 10,000) 
= 1,111/- 
(approx)

Total tax paid by 
employer

11,000/- 11,111/-

Net saving to 
employer

N.A. 111/-

Since the tax borne by employer on behalf of the 
employee is deemed to be a non-monetary perquisite in 
the hands of the employee, by virtue of the judgement 
of the Uttrakhand High Court in the above case, 
employer can save the extra burden of tax which is 
being borne by them due to multiple grossing up of 
tax so as to cover the additional tax incidence on the 
employee.

Providing tax free remuneration is different from 
payment of remuneration as well as tax payable 

thereon and, hence, Section 10(10CC) of the Income-
tax Act, 1961 has provided that an employee shall be 

entitled to exclude from his total income, the tax paid 
by employer on non-monetary perquisites within the 
meaning of Clause (2) of Section 17 of the Income-tax 

Act, 1961.
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6. Whether the tax actually borne by employer on behalf 
of their employees on the value of perquisites provided 
is eligible for deduction in the hands of employer?

Section 40(a)(v) of the Income-tax Act, 1961 
specifically disallows the tax paid by employer on 
non-monetary perquisites provided to the employees 
if the same is not taxable in the hands of employees by 
virtue of the Section 10(10CC). The rationale behind 
this is that the income tax which is exempt in the hands 
of employee is taxable in the hands of employer and 
the employer can’t get any deduction of tax paid on 
non-monetary perquisites provided to their employee.

But an employer can get deduction of tax paid on 
monetary perquisites provided to their employee since 
the provision of the Section 10(10CC) of the Income-
tax Act is not applicable on monetary perquisites and 
the same is taxable in the hands of employees. 

7. Whether tax is required to be deducted from the 
salary of employee for the value of perquisites provided 
to their employees?
Section 192(1A) specifically provides an option to 
the employer to pay the tax on behalf of the employee 
without making any deduction from his income, for 
the value of perquisites which are not provided by way 
of monetary payment subject to the limit specified in 
Section 192(1B) of the Income-tax Act. 

Section 192(1B) says that, for the purpose of Section 
192(1A), tax shall be determined at the average rate 
which is to be calculated on salary including value of 
all perquisites and the tax so payable shall be construed 
as if it were a tax deduction at source. 

Example
Salary of the employee R17,00,000/-
Add Value of Perquisites
           Monetary Perquisites
           Non-Monetary perquisites

R2,00,000/-
R70,000/-

Taxable Income of the employee R19,70,000/-
Total tax payable R4,58,350/-
Average Rate of Tax 
(458350 / 1970000)x100 23.27%

Hence tax paid on Non-
Monetary Perquisites = 
(70,000 x 23.27%)

R16,289/-

Tax paid on Monetary 
Perquisites=  
(2,00,000 x 23.27%)

R46,540/-

    
Now the tax paid on non-monetary perquisites 
amounting to R16,289/- is disallowable in the hands 
of employer by virtue of Section 40(a)(v) of the 
Income-tax Act. But a very important point to be 
noted is that if the employer pays tax more than 
R16,289/- (i.e. more than average rate of tax), the 
provision of Section 40(a)(v) will not be applicable 
and employer can claim the deduction for that excess 
amount since the same will be taxable in the hands of 
employee.

Conclusion    
From the study of above provisions, it is observed that 
the employer can save extra burden of tax payable on 
the perquisites provided to their employee, by making 
only one stage gross up of tax instead of multiple gross 
up but on the other hand, the tax paid on non-monetary 
perquisites is disallowable in the hands of an employer 
by virtue of Section 40(a)(v) of the Income-tax Act.

In the recent case of Sedco Forex International 
Drilling Inc. and others vs. DIT(IT) 2012, the 

Uttrakhand High Court held that income tax paid by 
employer, on behalf of the employee, qualifies as a 

non-monetary perquisite as the payment is not made 
to the employee and such perquisite is exempt in 

the hands of employee under Section 10(10CC) of the 
Income-tax Act.
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