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Legal Decisions1
Income-tax Act

LD/61/68
Sanofi Pasteur Holdings SA

Vs.
Department of Revenue, Ministry 
of Finance, Government of India

February 15, 2013 (AP)
Section 9 of the Income-tax 

Act, 1961 - Income - Deemed to accrue or 
arise in India
Where 80% shares of an Indian company were 
held by French company Shan H and shares 
of Shan H were transferred by one French 
company to another, gains would be taxable in 
France and not in India

Two French companies MA and QIMD held 80% 
shares in Indian company SBL. They transferred 
their shares in SBL to their French joint venture 
Shan H. In 2009 MA and GIMP entered into a share 
purchase agreement with another French company 
Sanofi and transferred entire share capital of Shan 
H.

Before the AAR the French companies  
contended that no tax liability arose in India as 
transfers of shares were between two French 
companies. The department submitted that the only 
purpose of creating the French-JV Shan H by MA 
and GIMD was for holding shares and controlling 
interest in Indian company and, thus, the gains were 
taxable in India.

The AAR ruled that the only assets of the French-
JV, Shan H were shares in the Indian company SBL. 
By share transfer agreement no control in French 
JV, Shan H was transferred; in fact, the control in 
the Indian company SBL was transferred. The AAR 
opined that the French JV Shan H was created for 
avoidance of tax. The AAR concluded that gains 
arising from transfer of shares were liable to tax in 
India.

Issues before the Andhra Pradesh High Court:
(1) Is Shan H not an entity with commercial 

substance; is a sham or illusory contrivance, a 
mere nominee of MA and/or MA/GIMD being 
the real, legal and beneficial owner(s) of SBL 

shares; and a device incorporated and pursued 
only for the purpose of avoiding capital gains 
liability under the Act ?

(2) Was the investment, initially by MA and 
thereafter by MA and GIMD through Shan H 
in SBL, a colourable device designed for tax 
avoidance? If so, whether the corporate veil of 
Shan H must be lifted and the transaction (of 
the sale of the entirety of Shan H shares by 
MA/GIMD to Sanofi) treated as a sale of SBL 
shares?

(3) Is the transaction (on a holistic and proper 
interpretation of relevant provisions of the Act 
and the DTAA), liable to tax in India?

(4) Whether retrospective amendments to 
provisions of the Act (by the Finance Act, 2012) 
alter the trajectory or impact provisions of the 
DTAA and/or otherwise render the transaction 
liable to tax under the provisions of the  
Act?

(5) Whether the AAR ruling dated 28-11-2011 
is sustainable? If not, what is the appropriate 
relief that could be granted to the petitioners (in 
W.P.Nos.3339 and 3358 of 2012); and whether 
the orders by the Revenue dated 25-05-2010 
and 15-11-2011 are valid and sustainable? and 

(6) Whether the order dated 25-05-2010 
(challenged in W.P.No.14212 of 2010) 
determining the petitioner-Sanofi to be an 
“assessee in default” in respect of payments 
made by it to MA and GIMD for acquisition 
of Shan H shares, under section 201(1) of the 
Act; the consequent notice of demand dated 
25-05-2010; and a rectification order dated 
15-11-2011 (under section 154 of the Act) 
recomputing the long-term capital gain, the 
tax thereon and the consequent interest, are 
valid?

Conclusions of the Andhra Pradesh High Court:
a) Shan H is an independent corporate entity, 

registered and resident in France. It has a 
commercial substance and a purpose (FDI in 
SBL); and is neither a mere nominee of MA 
and/or MA/GIMD, nor is a contrivance/device 
for tax avoidance;

b) Since inception (in 2006) till date, Shan H 

1 Readers are invited to send their comments on the selection of cases and their utility at eboard@icai.org.
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(not MA or MA/GIMD) had acquired and 
continues to hold the SBL shares;

c) there is no warrant for lifting the corporate veil 
of Shan H; and even on looking through the 
Shan H corporate persona there is no material 
to conclude that there is a design or stratagem 
to avoid tax;

d) the capital gain arising as a consequence of the 
transaction in issue is chargeable to tax; and 
the resultant tax is allocated to France (not to 
India) under the DTAA;

e) the retrospective amendments to the Income-
tax Act, 1961 (vide the Finance Act, 2012) 
have no impact on interpretation of the DTAA; 
the transaction in issue falls within Article 
14(5) of the DTAA; and the tax resulting there 
from is allocated exclusively to France;

f) the ruling dated 28-11-2011 of the Authority 
for Advance Rulings is unsustainable; and

g) the order of assessment dated 25-05-2010 
(determining Sanofi to be an assessee in 
default, under Section 201 of the Act) is 
unsustainable. The consequent demand notice 
dated 25-05-2010 and the Rectification order 
dated 15-11-2011, being orders/proceedings 
consequent to the order dated 25-05-2010, are 
unsustainable.

LD/61/69
Khanna and Annadhanam

Vs.
CIT

January 29, 2013 (DEL)
Section 28 (i) of the Income-Tax Act, 1961 
- Business and professional income – 
Chargeable as
Where under release agreement, assessee-CA 
firm which was representing a foreign firm for 
13 years was to no longer represent foreign CA 
firm in India and foreign firm would not refer any 
work to assessee-firm, compensation received 
by assessee-firm from said foreign CA firm for 
termination its service would be capital receipt 

As per understanding between the assessee-
CA firm and a foreign accounting firm, DHS the 
assessee firm was getting referred work form the 
foreign firm for about 13 years. The foreign firm 
wanted another Indian CA firm to represent its work 
in India. Accordingly, an agreement was entered 

into on 14.11.1996, which was called a release 
agreement, under which assessee-CA firm was to no 
longer represent foreign CA firm in India and foreign 
firm would not refer any work to assessee-firm. In 
consideration of the termination of the services of 
the assessee-firm, a compensation of certain amount 
was paid by DHS to the assessee-firm. The assessing 
officer took the view that the receipt was taxable as 
part of the professional income of the assessee-firm; 
his decision was reversed by the CIT (Appeals) 
and on further appeal by the revenue, the Tribunal 
agreed with the assessing officer. 

The Delhi High Court held as follows: 
In Kettle well Bullion & Co. Ltd. v. CIT, (1964) 53 ITR 
261 the Supreme Court drew a distinction between 
the compensation received for injury to trading 
operations arising from breach of contract or from 
the exercise of sovereign rights and compensation 
received as solarium for loss of office. It was held 
that the compensation received for loss of an asset 
of enduring value would be regarded as capital. 

The ratio of the above judgment applies to the 
present case. The Tribunal seems to have been 
troubled by the fact that despite the termination 
arrangement with DHS the assessee did not cease 
to carry on the profession. This aspect of the matter 
has also been answered by the Supreme Court in the 
above judgment and it has been held that the fact 
that the assessee continued its business or its usual 
operations even after termination of the agencies 
was of no consequence. What appears to be the 
ratio of the judgment is that if the receipt represents 
compensation for the loss of a source of income, it 
would be capital and it matters little that the assessee 
continues to be in receipt of income from its other 
similar operations.

The Supreme Court in Oberoi Hotel Pvt. Ltd. v. 
CIT, (1999) 236 ITR 903 has held that ordinarily 
compensation for loss of office or agency is to be 
regarded as a capital receipt and the only exception 
where the payment received for termination of an 
agency agreement could be treated as revenue was 
where the agency was one of many which the assessee 
held and its termination did not impair the profit-
making structure of the assessee, but was within 
the framework of the business, it being a necessary 
incident of the business that existing agencies may 
be terminated and fresh agencies may be taken. It 
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is somewhat difficult to conceive of a professional 
firm of chartered accountants entering into such 
arrangements with international firms of chartered 
accountants, as the assessee in the present case 
had done, with the same frequency and regularity 
with which companies carrying on business take 
agencies, simultaneously running the risk of such 
agencies being terminated with the strong possibility 
of fresh agencies being taken. In a firm of chartered 
accountants, there could be separate sources of 
professional income such as tax work, audit work, 
certification work, opinion work as also referred 
work. Under the arrangement with DHS, there was a 
regular inflow of referred work from DHS in respect 
of clients based in Delhi and nearby areas. There 
is no evidence that the assessee-firm had entered 
into similar arrangements with other international 
firms of chartered accountants. The arrangement 
with DHS was in vogue for a long period 13 years 
and had acquired a kind of permanency as a source 
of income. When that source was unexpectedly 
terminated, it amounted to the impairment of the 
profit-making structure or apparatus of the assessee-
firm. It is for that loss of the source of income that 
the compensation was calculated and paid to the 
assessee. The compensation was thus a substitute 
for the source. Thus, the Tribunal was wrong in 
treating the receipt as being revenue in nature. 
Thus, the amount received by the assessee-CA firm 
in terms of release agreement represents a capital 
receipts, not assessable to income tax.

LD/61/70
CIT, Patiala

Vs.
Groz Beckert Asia Limited

January 24, 2013 (P&H)(FB)
Section 37 (1) of the Income Tax Act, 1961 - 
Business expenditure – Allowable as
Corporate membership fee paid to Golf Club is 
allowable as revenue expenditure

The assessee-company obtained corporate 
membership of Golf Club, Chandigarh on payment 
of R6 lacs. R16,945/- was paid towards services and 
facilities used during the relevant assessment year. 
The Assessing Officer declined such expenses for 
the reason that the same are personal expenses of 
the Managing Director and other employees and, 
thus, added back to the income of the assessee. In 

appeal before the Commissioner (Appeals), the 
said disallowance was set aside holding that club 
membership is in the nature of an advantage in 
the commercial sense and not in the capital field. 
The Tribunal affirmed the findings recorded by the 
Commissioner (Appeals).

The Full Bench of Panjab and Haryana High Court 
held as follows:
Section 37 provides that “Any expenditure (not  
being expenditure of the nature described in Sections 
30 to 36) and not being in the nature of capital 
expenditure or personal expenses of the assessee, 
laid out or expended wholly and exclusively for the 
purposes of the business or profession shall be allowed 
in computing the income chargeable under the head 
'Profits and gains of business or profession”. It is not 
easy to define the term ‘capital expenditure’ in the 
abstract or to lay down any general and satisfactory 
test to discriminate between a capital and a revenue 
expenditure. Some of the broad principles deduced 
by the Apex Court are that, outlay is deemed to be 
capital when it is made for the initiation of a business, 
for extension of a business, or for a substantial 
replacement of equipment and; expenditure may be 
treated as properly attributable to capital when it 
is made not only once and for all, but with a view 
to bringing into existence as asset or an advantage 
for the enduring benefit of a trade. The expression 
‘enduring benefit’ or ‘of a permanent character’ were 
introduced to make it clear that the asset or the Right 
acquired must have enough durability to justify its 
being treated as a capital asset. 

The Supreme Court in Assam Bengal Cement Co. 
Vs. Commissioner of Income Tax, West Bengal 
(1955) 27 ITR 34 has culled down the following 
tests to determine the nature of expenditure:
 “1. Outlay is deemed to be capital when it 

is made for the initiation of a business, for 
extension of a business, or for a substantial 
replacement of equipment.

 2. Expenditure may be treated as properly 
attributable to capital when it is made not only 
once and for all, but with a view to bringing 
into existence an asset or an advantage for the 
enduring benefit of a trade. 

 3. Whether, for the purpose of the expenditure, 
any capital was withdrawn, or, in other words, 
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whether the object of incurring the expenditure 
was to employ what was taken in as capital of 
the business. Again, it is to be seen whether 
the expenditure incurred was part of the fixed 
capital of the business or part of its circulating 
capital.”

In Empire Jute Co. Ltd. Vs. Commissioner of 
Income Tax, 124 ITR 1, it was observed that it is 
not every advantage of enduring nature acquired by 
an assessee that brings the case within the principle 
laid down in this test. What is material to consider 
is the nature of the advantage in a commercial sense 
and it is only where the advantage is in the capital 
field that the expenditure would be disallowable 
on an application of this test. If the advantage 
consists merely in facilitating, the assessee is 
trading operations or enabling the management and 
conduct of the assessee’s business to be carried on 
more efficiently or more profitably while leaving 
the fixed capital untouched, the expenditure would 
be on revenue account, even though the advantage 
may endure for an indefinite future. The test of 
enduring benefit is, therefore, not a certain or 
conclusive test and it cannot be applied blindly and 
mechanically without regard to the particular facts 
and circumstances of a given case. 

Applying the principles laid down in the 
previously mentioned judgments, the Bombay 
High Court in Otis Elevator Co. India Ltd. Vs. 
Commissioner of Income Tax (1992) 195 ITR 682, 
allowed the payment of club fee as a business 
expenditure. Similar view was taken by the Delhi 
High Court in Commissioner of Income Tax Vs. 
Engineers India Ltd.(1999) 239 ITR 237 in respect 
of membership fee of a club. Referring to the 
judgment in Assam Bengal Cement Co. Ltd. case 
(supra), it was observed that if expenditure is 
made for acquiring or bringing into existence an 
asset or advantage for the enduring benefit of the 
business, it is properly attributable to capital and is 
of the nature of capital expenditure. If, on the other 
hand, it is made only for running the business or 
working it with a view to produce the benefits, it 
is a revenue expenditure. It was held that payment 
of membership fee has to be allowed as revenue 
expenditure.

The Gujarat High Court in Gujarat State Export 
Corporation Limited Vs. Commissioner of Income 

Tax (1994) 209 ITR 649 examined the payment of 
fee to the Sports Club of Gujarat Limited. It was held 
that if expenditure is made for acquiring or bringing 
into existence an asset or advantage for the enduring 
benefit of the business, it is properly attributable to 
capital and is of the nature of capital expenditure. 
But if it is made for running the business or working 
it with a view to produce the profits, it is a revenue 
expenditure. The aim and object of the expenditure 
would determine the character of the expenditure 
whether it is a capital expenditure or a revenue 
expenditure. In view of the tests laid down, it was 
held that payment of entrance fee for becoming a 
member of the sports club cannot be termed as a 
capital expenditure.

The second test is that expenditure should bring 
into existence an asset or an advantage for the 
enduring benefit of a trade. In the present case, the 
corporate membership of Rs. 6 lacs was for a limited 
period of 5 years. The corporate membership was 
obtained for running the business with a view to 
produce profit. Such membership does not bring into 
existence an asset or an advantage for the enduring 
benefit of the business. It is an expenditure incurred 
for the period of membership and is not long lasting. 
By subscribing to the membership of a club, no 
capital asset is created or comes into existence. By 
such membership, a privilege to use facilities of a 
club alone, are conferred on the assessee and that too 
for a limited period. Such expenses are for running 
the business with a view to produce the benefits to 
the assessee. Consequently, it cannot be treated as 
capital asset.
Note: The view of Division Bench of the Punjab 
and Haryana High Court in Commissioner of 
Income Tax – I, Ludhiana Vs. Majestic Auto 
Limited, Ludhiana [ITA No.448 of 2007 decided on 
11.09.2008], overruled.

LD/61/71
Confederation of Indian Pharmaceutical Industry 

(SSI)
Vs.

CBDT
December 26, 2012 (HP)

Section 37 (1) of the Income-Tax Act, 1961 
- Business expenditure – Allowable as
Circular No. 5/2012 dated 1.8.2012 issued by 
the Central Board of Direct Taxes providing 
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that claim of any expense incurred in providing 
freebees in violation of the provisions of 
Indian Medical Council (Professional Conduct, 
Etiquette and Ethics) Regulations, 2002 shall 
be inadmissible under section 37 (1), is valid

Circular No. 5/2012 dated 1.8.2012 issued by 
the Central Board of Direct Taxes provides that 
the claim of any expense incurred in providing 
freebees in violation of the provisions of Indian 
Medical Council (Professional Conduct, Etiquette 
and Ethics) Regulations, 2002 shall be inadmissible 
under Section 37(1) being an expense prohibited 
by the law. This disallowance shall be made in the 
hands of such pharmaceutical or allied health sector 
Industries or other assessee, which has provided 
freebees and claimed it as a deductable expense in 
its accounts against income. The Confederation of 
Indian Pharmaceutical Industry (SSI) contended 
that circular goes beyond the section itself.

The High Court of Himachal Pradesh held that 
the regulation of the medical Council of India is 
a very salutary regulation which is in the interest 
of the patients and the public. This Court is not 
oblivious to the increasing complaints that the 
medical practitioners do not prescribe generic 
medicines and prescribe branded medicines only in 
lieu of the gifts and other freebies granted to them 
by some particular pharmaceutical industries. Once 
this has been prohibited by the Medical Council 
under the powers vested in it, Section 37(1) comes 
into play.

It cannot be contended that the Circular goes 
beyond the section itself. The Explanation to Section 
37(1) makes it clear that any expenditure incurred by 
an assessee for any purpose, which is prohibited by 
law, shall not be deemed to have been incurred for 
the purpose of business or profession. The sum and 
substance of the circular is also the same. In case the 
assessing authorities are not properly understanding 
the circular then the remedy lies for each individual 
assessee to file appeals under the Income-tax Act 
but the circular which is totally in line with Section 
37(1) cannot be said to be illegal. In fact Para 4 
of the circular itself clarifies that the value of the 
freebies enjoyed by the medical practitioner is also 
taxable as business income or income from other 
sources depending on the facts of each case. Under 
the regulations framed by the medical council one 
may legitimately claim a deduction, but it is for 

the assessee to satisfy the assessing officer that the 
expense is not in violation of the Medical Council 
Regulations.

LD/61/72
Director of Income-tax-II 

Vs.
OHM Limited

December 6, 2012 (DEL)
Section 44BB, read with section 44DA and 
Section 197 of the Income-tax Act, 1961 
- Non-residents, business of exploration 
mineral oils etc
Assessee-UK company providing geophysical 
services to oil and gas exploration industry, 
would fell to be assessed under section 44BB 
as claimed by it and not under section 44DA as 
claimed Revenue

The assessee UK company is providing 
geophysical services to oil and gas exploration 
industry. It conducts electromagnetic survey, 
processing and interpretation of data. The data so 
collected through the survey is used in off shore 
oil industry. Two exploration companies awarded 
contracts to the assessee for procuring data, 
processing and interpreting the data in respect of an 
off shore exploration block in India. The respondent 
is paid for mobilisation as well as de-mobilisation 
of its vessels from the site area and for providing 
services in connection with the prospecting for 
extraction or production of mineral oils. The 
assessee applied to the concerned authority under 
Section 197 of the Act for issuance of a certificate 
for receiving payments after deduction of tax at 
the lesser rate of 4.223% as per the provisions of 
section 44BB. The main contention of the Revenue 
is that section 44BB would not apply to the present 
case and that the appropriate provision to be applied 
was Section 44DA, read with section 9(1)(vii), 
Explanation 2.

On the other hand the contention urged on behalf 
of the assessee is that it is Section 44BB which is the 
more specific of the two sections and which made 
“special provision for computing profits and gains 
in connection with the business of exploration, 
etc. of mineral oils” that was applicable and not 
Section 44DA which made “special provision for 
computing income by way of royalties, etc. in case 
of non-resident”.
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The Delhi High Court held that the rule is that the specific 
provision excludes the general provision. Section 44BB is a 
special provision for computing the profits and gains of a non-
resident in connection with the business of providing services or 
facilities in connection with, or supplying plant and machinery on 
hire, used or to be used, in the prospecting for, or extraction or 
production of mineral oils including petroleum and natural gas. 
Section 44DA is also a provision which applies to non-residents 
only. It is, however, broader and more general in nature and 
provides for assessment of the income of the non-resident by way 
of royalty or fees for technical services, where such non-resident 
carries on business in India through a permanent establishment 
situated therein or performs services from a fixed place of 
profession situated in India and the right, property or contract in 
respect of which the royalties or fees for technical services are 
paid is effectively connected with the permanent establishment 
or fixed place of profession. Such income would be computed 
and assessed under the head “business” in accordance with the 
provisions of the Act, subject to the condition that no deduction 
would be allowed in respect of any expenditure or allowance 
which is not wholly or exclusively incurred for the business of 
such permanent establishment or fixed place of profession or in 
respect of amounts, if any, paid by the permanent establishment to 
its head office or to any of its other offices. Under section 44BB 
one does not find any reference to a permanent establishment in 
India. The type of services contemplated by the provision is more 
specific than what is contemplated by Section 44DA. Section 
44BB refers specifically to “services or facilities in connection 
with, or supplying plant and machinery on hire, used or to be 
used in the prospecting for, or extraction or production of mineral 
oils”. Revenues earned by the non-resident from rendering such 
specific services are covered by Section 44BB.

It is a well settled rule of interpretation that if a special provision 
is made respecting a certain matter, that matter is excluded from the 
general provision under the rule which is expressed by the maxim 
“Generallia specialibus non derogant”. It is again a well-settled 
rule of construction that when, in an enactment two provisions 
exist, which cannot be reconciled with each other, they should be 
so interpreted that, if possible, effect should be given to both. This 
is stated to be the “rule of harmonious construction”.

If section 44DA is held to cover all types of services rendered 
by the non-resident, that would reduce section 44BB to a useless 
lumber or dead letter and such a result would be opposed to the 
very essence of the rule of harmonious construction. 

The second proviso to sub-section (1) of Section 44DA  
inserted by the Finance Act, 2010 w.e.f. 01.04.2011 makes the 
position clear. Simultaneously a reference to Section 44DA was 
inserted in the proviso to sub-section (1) of section 44BB. It 
should be remembered that section 44DA also requires that the 
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ICAI AD – Journal on Mobile

Get Your Journal on Mobile…

Your The Chartered Accountant e-journal 
is now compatible on iOS (iPad/iPhone, etc.) 

and Android devices from 1st March, 2012.

So, go on and browse through the journal just at the push of button 
anywhere, anytime. You may now access the e-journal on the above 

mentioned platforms without any specific download requirements, at 
http://www.icai.org/ under ‘e-journal’ tab. 
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The Chartered Accountants by virtue of their 
qualifications, experience and training can 

render valuable services in these difficult times in 
areas which are vital to economic growth. It should 
be the duty of the members of the profession in the 
present context to approach problems in an objective 
and pragmatic manner. Apart from examining 
accuracy of transactions, the modern auditor should 
also look into the propriety of such transactions… 
the profession has to develop uniform accounting 
principles, standard terminologies and precise 
definitions of various accounting concepts. This 
was desirable from the point of view of providing 
reliable information in the financial statements for 
the benefit of the intending investors, members 
of the public, government agencies and financial 
institutions. This will enable individuals and 
organisations to form a fairly accurate judgement of 
the financial position by a study of audited financial 
statements of companies.

Dr. Fakhruddin Ali Ahmed 
5th President of India (1974-77) 
 
(At the inauguration of first-ever Commonwealth 
Conference of Accountants held in New Delhi from 
6th to 8th February, 1975)
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...for safeguarding our own independence 
and liberty, we have got to provide some 

checks, which automatically do not allow 
independence and liberty to be misused... 
Anybody who misuses power loses it: otherwise 
democracy is not maintained...You, who are 
accounting for everybody and also auditing 
the accounts, can do a great deal to improve 
standards. But to do that you have got to be 
vigilant all the time, and very humble.

Shri Morarji Desai 
Prime Minister of India, 1977-79 
 
(Spoken as Union Minister for Finance at 10th annual meeting 
of the Institute on September 7, 1959)
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Chartered accountants should account for 
and work for ensuring transparency and good 

accounting practices in whatever capacity they 
work. They can be instrumental in ‘sustained growth 
story’ of India…ICAI, as the premier accounting 
body, will help in the smooth transition to the new 
tax regime in the coming years …(and)… strive 
to constantly adhere to the higher standards of 
credibility, reliability and accountability.

Shri Pranab Mukherjee 
Union Finance Minister 
 
(during International Conference in Chennai organised by ICAI 
on 6th January, 2012)
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In a rapidly changing world, accountants as 
a professional group will have to evolve new 

concepts and procedures to meet the varied demands 
made by society on its skills. One of the areas where 
attention could perhaps be gainfully focused is the 
evaluation of the cost or benefit to society of different 
enterprises, in other words, the field of social audit…
In a developing economy, it is the accountants who 
are responsible for ensuring that scarce resources 
are utilised in the most economic fashion and that 
different manufacturing and other processes are run 
to the best possible advantage of the organisation as 
well as the society.

Giani Zail Singh 
7th President of India 
 
(At 10th CAPA Conference in New Delhi on November 21, 1983)
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Dr. Manmohan Singh
Prime Minister of India
 
(At the launch of ICAI Diamond Jubilee celebrations in 
New Delhi on July 1, 2008)

I compliment you for the high 
standards of professionalism that you 
have come to be known for. An Indian 
chartered accountant is recognised 
worldwide as being among the best 
and the brightest in the profession...
Your institute has served our country 
with great distinction. I sincerely 
believe that we cannot be satisfied 
with the status quo and I sincerely 
hope that the best is yet to come. 
Another 60 years will be still more 
productive, innovative in the service of 
the people of our great country… It is 
your responsibility to ensure that our 
corporate entities do indeed conform 
to high governance standards.
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In matters relating to the public 
enterprises which we undertake, 
our duty should be to see that 
monies spent are properly spent 
and that there is no wastage. 
That is a thing which you (CAs)  
have to promote. You will 
help us in maintaining high 
standards of public behaviour 
by your frank and candid 
accounting and auditing.

Dr. Sarvepalli Radhakrishnan
Second President of India
 
(At a meeting of the Madras Region of 
ICAI on 5th June 1958)

TEACHER’S DAY  
5TH SEPTEMBER
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Whether we are men in the professions– 
Chartered Accountants, Engineers, 
Lawyers and the like–or... sons of toil 
destined to work on the fields or in the 
factories, all of us must realise that the 
nation’s advance ultimately depends on 
our character and on the sincerity and 
devotion with which we carry out the 
tasks allotted to us... The Government 
and the public are, therefore, alike 
interested in the maintenance of the 
independence and integrity of the 
accountancy profession...

Dr Rajendra Prasad
First President of India
 
(At the inauguration of ICAI Headquarters in April 1954)
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Father of the Nation Mahatma Gandhi (1869-1948)

Freedom is not worth having if it 
does not include the freedom to 
make mistakes… The best way to 
find yourself is to lose yourself in 
the service of others… Live as if you 
were to die tomorrow. Learn as if you 
were to live forever…You must be the 
change you wish to see in the world… 
An ounce of practice is worth more 
than tonnes of preaching.
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Loyal and efficient work in a great cause, 
even though it may not be immediately 
recognised, ultimately bears fruit… 
Citizenship consists in the service of the 
country…Action to be effective must be 
directed to clearly conceived ends… Time 
is not measured by the passing of years but 
by what one does, what one feels, and what 
one achieves…Failure comes only when 
we forget our ideals and objectives and 
principles...It is ignorance which is always 
afraid of change.

Shri Jawaharlal Nehru
First Prime Minister of India
(1889-1964)
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Shri Sachin Pilot 
(Minister of Corporate Affairs, 
Independent Charge)

(While moving the Companies Bill, 
2012 for consideration in the  
Lok Sabha, which passed it on  
18th December, 2012)

The aim (of the Companies 
Bill, 2012) is to protect the 
interests of employees and small 
investors while encouraging 
firms to undertake social welfare 
voluntarily instead of imposing 
that through ‘inspector 
raj’, and make India an 
attractive and safe investment 
destination… Severity of law is 
not deterrent; it is surety which 
is deterrent. ..The idea behind 
CSR provisions is to have the 
consciousness to give something 
back to the community
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Shri P. Chidambaram 
(Union Minister of Finance)

(During the Seminar on FCRA, 1976 jointly 
organised by Ministry of Home Affairs and 
the ICAI on 24th and 25th June, 2005, and at 
the launch of Diamond Jubilee celebrations 
of the ICAI on 1st July, 2008 in New Delhi)

I foresee a very crucial role for 
bankers and Chartered Accountants 
who can provide useful service to the 
nation by discharging their respective 
roles in an honest and diligent 
manner. They can provide meaningful 
checks to any attempt by unscrupulous 
organisations/elements in possible 
misuse of funds for any clandestine 
activity… The ICAI has a significant 
role in providing policy inputs to the 
Government in the areas of fiscal 
reforms, financial sector reforms 
and public finance… Chartered 
Accountants can play a very important 
role in meeting the major challenge of 
Financial Inclusion in India. 
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Shri Pranab Mukherjee 
(President of India)

(In his address at ICAI International 
Conference on 6th January 2011)

Let me complement ICAI for their 
initiative(s)… use of standardised 
accounting practices helps in 
mitigating the problem of information 
asymmetry between various 
stakeholders such as managers, 
owners and creditors. While managers 
have the incentive to be more 
forthcoming on good news about 
the company’s performance…they 
may want to hold back bad news.  
The accountants as information 
intermediaries between managers 
and shareholders need to identify and 
recognise losses at an early stage, 
thereby mitigating asymmetry in 
information.
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non-resident or the foreign company should carry  
on business in India through a permanent 
establishment situated therein and the right, property 
or contract in respect of which the royalty or fees 
for technical services is paid should be effectively 
connected with the permanent establishment. Such 
a requirement has not been spelt out in Section 
44BB; moreover, a flat rate of 10% of the revenues 
received by the non-resident for the specific services 
rendered by it are deemed to be profits from the 
business chargeable to tax in India under Section 
44BB, whereas under Section 44DA, deduction of 
expenditure or allowance wholly and exclusively 
incurred by the non-resident for the business of 
the permanent establishment in India and for 
expenditure towards reimbursement of actual 
expense by the permanent establishment to its head 
office or to any of its other offices is allowed from 
the revenues received by the non-resident. Because 
of the different modes or methods prescribed in the 
two sections for computing the profits, it apparently 
became necessary to clarify the position by making 
necessary amendments. That perhaps is the reason 
for inserting the second proviso to sub-section (1) 
of Section 44DA and a reference to section 44DA 
in the proviso below sub-section (1) of Section 
44BB. A careful perusal of both the provisos shows 
that they refer only to computation of the profits 
under the sections. If both the sections have to 
be read harmoniously and in such a manner that 
neither of them becomes a useless lumber then 
the only way in which the provisos can be given 
effect to is to understand them as referring only to 
the computation of profits, and to understand the 
amendments as having been inserted only to clarify 
the position. So understood, the proviso to sub-
section (1) of Section 44BB can only mean that the 
flat rate of 10% of the revenues cannot be deemed to 
be the profits of the non-resident where the services 
are of the type which do not fall under that section, 
but are more general in nature so as to fall under 
Section 44DA. Similarly, the second proviso to sub-
section (1) of Section 44DA can only be interpreted 
to mean that where the services are general in nature 
and fall under the sub-section read with Explanation 
2 to Section 9(1)(vii) of the Act, then an assessee 
rendering such services as provided in Section 
44BB cannot claim the benefit of being assessed on 
the basis that 10% of the revenues will be deemed 

to be the profits as provided in Section 44BB. In 
other words, the amendment made by the Finance 
Act, 2010 w. e. f. 01.04.2011 in both the sections, 
cannot have the effect of altering or effacing the 
fundamental nature of both the provisions or their 
respective spheres of operation or to take away the 
separate identity of Section 44BB. Therefore, in 
the present case the profits would be computed in 
accordance with the provisions of section 44BB and 
not section 44DA.

LD/61/73
CIT
Vs.

Gita Duggal
February 21, 2013 (DEL)

[Assessment Year 2007-08]
Section 54 and 54F of the Income tax Act, 
1961 - Capital gains - Profit on sale of 
residential property
Expression "a" residential house should be 
understood in a sense that building should 
be of residential in nature and "a" should not 
be understood to indicate a singular number; 
Residential house consisting of several 
independent units cannot be permitted to act as 
an impediment to the allowance of the deduction 
under Section 54/54F, it is neither expressly nor 
by necessary implication prohibited

The assessee was the owner of a building  
property from where she was deriving rental 
income. She entered into a collaboration agreement 
to develop, construct, and/or put up a building 
consisting of basement, ground floor, first floor, 
second floor and third floor with terrace at its 
own costs and expenses. In addition to the cost of 
construction incurred by the builder on development 
of the property, a further payment of four crores was 
payable to the assessee as consideration against the 
rights of the assessee. The builder was to get the 
third floor. The assessee claimed that if the cost of 
construction of R3.44 cores incurred by the builder 
is to be added to the sale price of R4 cores then the 
same should also be correspondingly taken to have 
been invested in the residential house namely the 
two floors which the assessee was to get in addition 
to the cash amount under the agreement with the 
builder, and the amount so spent on the construction 
should be allowed as deduction under Section 54.
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The assessing officer rejected the claim for 
deduction under Section 54 on the footing that 
the two floors obtained by the assessee contained 
two separate residential units having separate 
entrances and cannot qualify as a single residential 
unit. He agreed that the assessee was eligible for 
the relief under section 54F in respect of the cost 
of construction incurred on one unit. He therefore, 
apportioned the construction cost for different floor 
(unit) and allowed the relief under Section 54F 
only in respect of one unit. This was disapproved 
by the CIT (Appeals) on the basis of the judgment 
in CIT v. B. Anada Basappa, (2009) 309 ITR 329 
and his decision was approved by the Tribunal. 
The Tribunal expressed the view that the words 
“a residential house” appearing in Section 54/54F 
cannot be construed to mean a single residential 
house since under Section 13(2) of the General 
Clauses Act, a singular includes plural.

The Delhi High Court held that:
The judgment of the Karnataka High Court in CIT v. 
B. Anada Basappa (Supra) supports the contention 
of the assessee. An identical contention raised by 
the revenue before that Court was rejected in the 
following terms:
 “The contention of the Revenue is that the 

phrase "a" residential house would mean 
one residential house and it does not appear 
to the correct understanding. The expression 
"a" residential house should be understood in 
a sense that building should be of residential 
in nature and "a" should not be understood 
to indicate a singular number. The combined 
reading of sections 54(1) and 54F discloses 
that, a non residential building can be sold, 
the capital gain of which can be invested in 
a residential building to seek exemption of 
capital gain tax. However, the proviso to 
section 54, lays down that if the assessee has 
already one residential building, he is not 
entitled to exemption of capital gains tax, 
when he invests the capital gain in purchase 
of additional residential building.”

There could also be another angle. Section 
54/54F uses the expression “a residential house”. 
The expression used is not “a residential unit”. 
This is a new concept introduced by the assessing 

officer into the section. Section 54/54F requires the 
assessee to acquire a “residential house” and so long 
as the assessee acquires a building, which may be 
constructed, for the sake of convenience, in such a 
manner as to consist of several units which can, if 
the need arises, be conveniently and independently 
used as an independent residence, the requirement 
of the section should be taken to have been satisfied. 
There is nothing in these sections which require the 
residential house to be constructed in a particular 
manner. The only requirement is that it should be 
for the residential use and not for commercial use. 
If there is nothing in the section which requires that 
the residential house should be built in a particular 
manner, it seems to us that the income tax authorities 
cannot insist upon that requirement. A person 
may construct a house according to his plans and 
requirements. Most of the houses are constructed 
according to the needs and requirements and even 
compulsions. There may be several considerations 
for a person while constructing a residential house. 
Therefore, the physical structuring of the new 
residential house, whether it is lateral or vertical, 
should come in the way of considering the building 
as a residential house. The fact that the residential 
house consists of several independent units can 
not be permitted to act as an impediment to the 
allowance of the deduction under Section 54/54F. 
It is neither expressly nor by necessary implication 
prohibited.

LD/61/74
CIT, Delhi-V

Vs.
N.R. Portfolio Pvt. Ltd

December 21, 2012 (DEL)
[Assessment Year 2004-05]

Section 68 of the Income- tax Act, 1961 – 
Cash Credit
Concept of “shifting onus” does not mean that 
once certain facts are provided, the assessee’s 
duties are over; if on verification, or during 
proceedings, the AO cannot contact the share 
applicants, or that the information becomes 
unverifiable, or there are further doubts in the 
pursuit of such details, the onus shifts back to 
the assessee and at that stage, if it falters, the 
consequence may well be an addition under 
Section 68
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The assessee cannot be faulted if the share 
applicants do not respond to summons, and that the 
state or revenue authorities have the wherewithal 
to compel anyone to attend legal proceedings. 
An assessee’s duty to establish that the amounts 
which the AO proposes to add back, under 
Section 68 are properly sourced, does not cease by 
merely furnishing the names, addresses and PAN 
particulars, or relying on entries in a Registrar of 
Companies website. One must remember that in 
all such cases, more often than not, the company 
is a private one, and share applicants are known to 
it, since they are issued on private placement, or 
even request basis. If the assessee has access to the 
share applicant’s PAN particulars, or bank account 
statement, surely its relationship is closer than arm’s 
length. Its request to such concerns to participate 
in income tax proceedings, would, viewed from a 
pragmatic perspective, be quite strong, because the 
next possible step for the tax administrators could 
well be reopening of such investor’s proceedings. 
That apart, the concept of “shifting onus” does 
not mean that once certain facts are provided, the 
assessee’s duties are over. If on verification, or 
during proceedings, the AO cannot contact the 
share applicants, or that the information becomes 
unverifiable, or there are further doubts in the 
pursuit of such details, the onus shifts back to the 
assessee. At that stage, if it falters, the consequence 
may well be an addition under Section 68.

LD/61/75
Fiat India Automobiles Limited

Vs.
Virendra Singh, Asstt. CIT-10, Mumbai

October 16, 2012 (BOM)
Section 127 of the Income-tax Act, 1961 – 
Income-tax Authorities – Transfer of Cases
Once Commissioner has passed order 
transferring case from one jurisdiction to 
another, corrigendum order passed behind 
back of assessee without issuing any notice 
to assessee would be non-existent and any 
proceeding based on such illegal corrigendum 
order would not sustain

The CIT-10 Mumbai had transferred the 
jurisdiction to assess/reassess the petitioner from 
ACIT 10(1) Mumbai to DCIT Circle 1(2) Pune 
under Section 127 after hearing the petitioner 
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on 22.11.2011. Later on the CIT-10 Mumbai at 
the instance of ACIT 10(1) Mumbai issued a 
corrigendum order on 27.03.2012 behind the back 
of the petitioner. Neither any notice for the same 
issued to the assessee, nor the corrigendum order 
was communicated to the assessee. Then the ACIT-
10(1) Mumbai issued the impugned notice under 
Section 148 dated 30.03.2012 on the basis of the 
said corrigendum order. 

The Bombay High Court held that once the 
jurisdiction to assess the petitioner was transferred 
by the CIT-10 Mumbai from ACIT-10(1) Mumbai 
to DCIT Circle 1(2) Pune by order dated 22.11.2011 
it was totally improper on the part of ACIT 10(1) 
Mumbai to request the CIT-10, Mumbai to pass a 
corrigendum order with a view to circumvent the 
jurisdictional issue. Making such a request on the 
part of ACIT-10(1) Mumbai to the CIT-10 Mumbai, 
was in gross abuse of the process of law. If there 
was any time barring issue, the ACIT-10(1) Mumbai 
ought to have asked his counterpart at Pune to whom 
the jurisdiction was transferred to take appropriate 
steps in the matter instead of taking steps to 
circumvent the jurisdictional issue. It does not befit 
ACIT-10(1) Mumbai to indulge in circumventing 
the provisions of law and was to be condemned 
the conduct of ACIT10(1) Mumbai in that behalf. 
Instead of bringing to book the persons who 
circumvent the provisions of law, the ACIT10(1) 
Mumbai has himself indulged in circumventing the 
provisions of law which is totally disgraceful.

In any event, the CIT-10 Mumbai ought not to 
have succumbed to the unjust demands of ACIT- 
10(1) and instead ought to have admonished the 
ACIT 10(1) for making such unjust request. The 
CIT-10 Mumbai ought to have known that there is 
no provision under the Act which empowers the CIT 
to temporarily withdraw the order passed by him 
under Section 127(2) for the sake of administrative 
convenience or otherwise. If the CIT-10 Mumbai 
was honestly of the opinion that the order passed 
under Section 127(2) was required to be recalled for 
any valid reasons, then, the CIT-10 Mumbai ought 
to have issued notice to that effect to the petitioner 
and after hearing the petitioner ought to have passed 
any order as he deemed fit and serve the same to the  
petitioner. 

In the present case, admittedly, the CIT-10 
Mumbai had not issued any notice and had not heard 

the petitioner before passing the Corrigendum order 
and infact the said corrigendum order had not been 
communicated to the petitioner before issuing the 
impugned notice dated 30.03.2012 and admittedly 
the alleged corrigendum order was served upon the 
petitioner for the first time in Court. 

In these circumstances, the impugned notice 
dated 30.03.2012 issued by the ACIT 10(1) Mumbai 
based on the corrigendum order passed allegedly by 
the CIT-10 Mumbai at the behest of ACIT 10(1) 
Mumbai and in gross abuse of the process of law. 
Apart from the fact that the CIT-10 Mumbai had no 
jurisdiction to temporarily suspend an order passed 
under Section 127(2) of the Act, in the fact of the 
present case, the impugned corrigendum order 
passed behind the back of the petitioner without 
issuing any notice to the petitioner, without hearing 
the petitioner and admittedly uncommunicated to 
the petitioner till date, would have no legal existence 
and therefore the impugned notice dated 30.03.2012 
based on the legally non-existent corrigendum order 
dated 27.03.2012 cannot be sustained.

LD/61/76
CIT, Andhra Pradesh-I, Hyderabad 

Vs.
Bake Food Products (P.) Ltd.

August 21, 2012 (AP)
[Assessment Year 1986-87]

Section 144, read with sections 139, of the 
Income-tax Act, 1961 – Best Judgment 
Assessment
Prior to 1-4-1989, where various discrepancies 
had been pointed out by the AO in the return 
filed, but assessee did not rectify same, AO 
should proceed as if assessee had failed to 
furnish return and he should issue notice under 
section 139(2); he should not make ex-parte 
assessment under section 144

The respondent/assessee filed its return of 
income for the assessment year 1986-87 admitting a 
loss. Notice under Section 143(2) was issued fixing 
the date of hearing. There was no response to this 
notice. A detailed letter was issued by the assessing 
officer to the assessee stating that the return was not 
accompanied by the audited balance sheet and profit 
and loss account and sought an explanation from 
the assessee as to various discrepancies noticed 
in the books of account. As the assessee had not 
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furnished any information even after giving of three 
months time and as the assessing officer felt that the 
assessment was getting barred by limitation by 31-
03-1989, he completed the assessment based on the 
information available on record to the best of his 
judgment under section 144.

The Andhra Pradesh High Court held that section 
139 (1) provides for filing of a return by an assessee 
if his total income during the previous year exceeds 
the maximum amount which is not chargeable to 
income tax. 

Sub-section (2) in section 139 was omitted by 
the Direct Tax Laws (Amendment) Act, 1987 with 
effect from 01-04-1989. But since the subject 
matter of the present case is the assessment made on 
20.3.1989 for assessment year 1986-87, the effect of 
sub-section (2) of section 139 has to be considered 
and it cannot be ignored.

Section 144 provides for best judgment 
assessment of tax by an assessing officer. For the 
subject assessment year 1986-87, Section 144(1)
(a) provided for a best judgment assessment being 

made by the assessing officer if an assessee failed 
to make the return required "by any notice given 
under sub-section (2) of Section 139" and has not 
made a return or revised return under sub-section 
(4) of sub-section (5) of Section 139. By the Direct 
Tax Laws (Amendment) Act, 1987, w.e.f.1.4.1989, 
the words "by any notice given under sub-section 
(2) of Section 139" in section 144(1)(a) were 
substituted by the words "under sub-section (1) 
of s. 139". But since this amendment came into 
force only with effect from 01-04-1989, the pre-
amended provision applied to the present case (as 
the subject assessment year is 1986-87). Therefore 
best judgment assessment can only be made under 
Section 144(1)(a) if an assessee fails to make the 
return required by any notice given under sub-
section (2) of Section 139 and has not made a return 
or revised return under sub-section (4) or sub-
section (5) of that Section.

Section 144 also provides for a best judgment 
assessment to be made under clause 1(b) (which is not 
relevant for the present case) and under clause 1(c)  
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thereof. Section 144 (1)(c) provided that a best 
judgment assessment can be made by the assessing 
officer if the assessee having made a return, failed 
to comply with all the terms of a notice issued under 
Section 143(2) of the Act.

No doubt Section 144(1)(c) provides for a 
situation where a best judgment assessment can be 
made when the assessee having made a return fails 
to comply with all the terms of a notice issued under 
Section 143 (2). But the interplay between section 
144(1)(a) and section 144(1)(c) and the proper 
course of action to be followed by an assessing 
officer before making a best judgment assessment 
where a return filed is defective is set out by the 
Circular No. 281, dated 22-9-1980. The said circular 
is not contrary to the provisions of the Act and it 
correctly guides the assessing officer as to what is 
to be done before proceeding to make best judgment 
assessment when a return filed suo motu by the 
assessee is found defective. Moreover, the circular is 
beneficial to the assessee as it provides him a further 
opportunity to give his correct income details after 
his earlier return is found to be defective (as he can 
give them atleast after receiving the notice under 
section139(2)).

By the above circular the C.B.D.T. has rightly 
directed that in case where the return is furnished 
voluntarily under Section 139 (1), the I.T.O. cannot 
proceed to make ex parte assessment under Section 
144 without serving notice under Section 139(2) or 
as the case may be under Section 148. This circular 
is binding on the assessing officer.

On the facts of the present case, when the 
assessee filed a defective return, and did not rectify 
the defects which were pointed out by the I.T.O., 
the assessing officer was bound to treat the return 
of income as invalid and take further proceedings 
on the footing that the assessee had failed to furnish 
the return. The assessing authority could not have 

proceeded to make ex parte assessment under 
Section 144 without serving notice under Section 
139(2) or as the case may be under Section 148.

LD/61/77
CIT-V

Vs.
Orient Craft Ltd.

December 12, 2012 (DEL)
[Assessment Year 2002-2003]

Section 147 read with Section 143 of the 
Income-tax Act, 1961 – Income Escaping 
Assessment
Where the reasons disclose that Assessing 
Officer reached the belief that there was 
escapement of income “on going through 
the return of income” filed by assessee after 
he accepted said return under section 143(1) 
without scrutiny, and nothing more, this is 
nothing but a review of the earlier proceedings 
and an abuse of power by the Assessing Officer

The assumption that somehow the words 
“reason to believe” have to be understood in a 
liberal manner where the finality of an intimation 
under Section 143(1) is sought to be disturbed, is 
erroneous and misconceived. There is no warrant 
for such an assumption because of the language 
employed in Section 147; it makes no distinction 
between an order passed under section 143(3) and 
the intimation issued under section 143(1).

Therefore it is not permissible to adopt different 
standards while interpreting the words “reason 
to believe” vis-à-vis Section 143(1) and Section 
143(3). None can appreciate what permits the 
Revenue to assume that somehow the same rigorous 
standards which are applicable in the interpretation 
of the expression when it is applied to the reopening 
of an assessment earlier made under Section 143(3) 
cannot apply where only an intimation was issued 
earlier under Section 143(1). It would in effect place 
an assessee in whose case the return was processed 
under Section 143(1) in a more vulnerable position 
than an assessee in whose case there was a full-
fledged scrutiny assessment made under Section 
143(3). Whether the return is put to scrutiny or is 
accepted without demur is not a matter which is 
within the control of assessee; he has no choice 
in the matter. The other consequence, which is 
somewhat graver, would be that the entire rigorous 
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procedure involved in reopening an assessment 
and the burden of proving valid reasons to believe 
could be circumvented by first accepting the return 
under Section 143(1) and thereafter issue notices to 
reopen the assessment.

An interpretation which makes a distinction 
between the meaning and content of the expression 
“reason to believe” in cases where assessments 
were framed earlier under Section 143(3) and 
cases where mere intimations were issued earlier 
under Section 143(1) may well lead to such an 
unintended mischief. It would be discriminatory 
too. An interpretation that leads to absurd results or 
mischief is to be eschewed.

From the observations of the Supreme Court 
itself in Assistant Commissioner of Income Tax vs. 
Rajesh Jhaveri Stock Brokers P. Ltd.(2007) 291 ITR 
500, it would appear clear that the court reiterated 
that “so long as the ingredients of section 147 are 
fulfilled” an intimation issued under section 143(1) 
can be subjected to proceedings for reopening. The 
court also emphasised that the only requirement 
for disturbing the finality of an intimation is 
that the assessing officer should have “reason to 
believe” that income chargeable to tax has escaped 
assessment. The said expression should apply to an 
intimation in the same manner and subject to the 
same interpretation as it would have applied to an 
assessment made under section 143(3). 

If an “intimation” is not an “assessment” then it 
can never be subjected to section 147 proceedings, 
for, that section covers only an “assessment”. 
An “intimation” can be subjected to section 147 
proceedings. If the revenue wants to invoke section 
147, it should play by the rules of that section and 
cannot bog down. In other words, the expression 
“reason to believe” cannot have two different 
standards or sets of meaning, one applicable where 
the assessment was earlier made under section 
143(3) and another applicable where an intimation 
was earlier issued under section 143(1). It follows 
that it is open to the assessee to contend that 
notwithstanding that the argument of “change of 
opinion” is not available to him, it would still be 
open to him to contest the reopening on the ground 
that there was either no reason to believe or that 
the alleged reason to believe is not relevant for 
the formation of the belief that income chargeable 
to tax has escaped assessment. In doing so, it is 

further open to the assessee to challenge the reasons 
recorded under section 148(2) on the ground that 
they do not meet the standards set in the various 
judicial pronouncements.

Where the reasons disclose that the Assessing 
Officer reached the belief that there was escapement 
of income “on going through the return of income” 
filed by the assessee after he accepted the return 
under Section 143(1) without scrutiny, and nothing 
more. This is nothing but a review of the earlier 
proceedings and an abuse of power by the Assessing 
Officer. A less strict interpretation of the words 
“reason to believe” vis-à-vis an intimation issued 
under section 143(1) can cause to the tax regime. 
Where there is no whisper in the reasons recorded, of 
any tangible material which came to the possession 
of the assessing officer subsequent to the issue of 
the intimation, it will be an arbitrary exercise of the 
power conferred under section 147.

LD/61/78
CIT (Central), Gurgaon

Vs.
C & C Constructions

October 18, 2012 (P&H)
Section 245D of the Income-tax Act, 1961 
- Settlement Commission - Procedures on 
application under section 245C
Where applications were filed by the 
respondent-assessees under Section 245(D)
(2C) for settlement of their cases and objections 
of the Revenue to the admissibility of the 
applications were turned down by Settlement 
Commissioner, at this stage only a prima 
facie view was expressed by the Settlement 
Commission and applications were yet to be 
considered on their merits, writ jurisdiction of 
high court could not be invoked

The applications were filed by the respondents 
under Section 245(D)(2C) for settlement of their 
cases. The Settlement Commission had called for 
the report from the Commissioner of Income-tax. 
The CIT had raised objections to the admission of 
the applications filed by the respondents and had 
submitted that since the respondents had not given 
the complete and true disclosure of all the facts, 
such applications were narrated with a outright 
rejection. The main submission in this behalf was 
that respondent No. 2 was a non-existence entity. 
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This and other objections of the petitioner have been 
discussed by the Settlement Commission, but were 
turned down with the observations that right from the 
search the existence and disclosure of undisclosed 
income in the status of AOP was accepted. Accordingly, 
the objections of the petitioner to the admissibility of 
the applications were turned down and the Settlement 
Commission had decided to proceed with the 
consideration of those applications on merits.

The Punjab and Haryana High court held that It was 
clear from the impugned order that at this stage only 
a prima facie view was expressed by the Settlement 
Commission and rightly so because of the reason that 
the applications were yet to be considered on their 
merits. At this stage, it was still open to the Income Tax 
Department to raise objections, which were available 
under the law, opposing the said applications. It was 
only after the applications were considered on merits 
in the light of submissions made by respondents and 
the opposition of the department on the merits of these 
applications that Settlement Commission would arrive 
at a final conclusion whether to accept the applications 
of the respondents or not and even if these were to be 
accepted on what terms. Having regard to the aforesaid 
considerations in mind, in exercise of extraordinary 
jurisdiction under Article 226 of the Constitution of 
India, it was not necessary to go into the validity of 
the impugned order at this stage. In case the final order 
passed by the Settlement Commission was against 
the department or was not acceptable on the terms on 
which the same was passed, it would be open to the 
department to challenge the same by filing appropriate 
proceedings. 

LD/61/79
CIT
Vs.

Sania Mirza
February 9, 2012 (AP)

[Assessment Year 2004-2005]
Section 271(1)(c) of the Income-tax Act, 1961 
– Penalty – For Concealment of Income
Where assessee player disclosed the details of 
awards received from the government and other 
institutions but did not offer them to tax and 
subsequent to reopening of assessment voluntarily 
offered same to tax, penalty could not be levied

The assessee is a tennis player. She filed her return 
of income declaring a total income of R94,605. Along 
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with her return of income, she filed a statement of 
affairs wherein she disclosed that she had received 
R30,63,310 as awards from the Government and 
from other institutions. This amount was not offered 
to tax although it was disclosed in the statement of 
affairs along with the return. When the assessment 
was reopened, she voluntarily offered R30,63,310 
for tax. It was stated that the amount was shown in 
the capital account and was not shown as a capital 
receipt. 

The Assessing Officer accepted the amount 
as taxable income and levied the tax accordingly. 
The Assessing Officer decided to impose penalty 
of R10,14,582 on the ground that the assessee had 
furnished inaccurate particulars of her income and 
concealed her income.

The Court held that there is nothing to suggest 
that the assessee acted in a manner such as to lead to 
the conclusion that she had concealed the particulars 
of her income or had furnished inaccurate particulars 
of income. The admitted position is that the amount 
of R30,63,310 was shown by her in the return. That 
being the position, it cannot be said that there was 
any concealment. There is no dispute about the 
fact that the amount was correctly mentioned and 
therefore, there is also nothing inaccurate in the 
particulars furnished by her. The only error that 
seems to have been committed was that it was not 
shown as a capital receipt. But as soon as this was 
pointed out, the error was accepted and the amount 
was surrendered to tax. Hence, this is not a fit case 
for imposition of penalty.

Excise
LD/61/80

Larsen & Toubro Limited
Vs.

Union of India and Others
February 1, 2013 (BOM)

Section 87 of the Finance 
Act, 1994 and Section 35F of 

the Central Excise Act, 1944 - Recovery of 
any amount due to Central Government
Provisions contained in CBDT circular dated 1st 

January 2013 mandating initiation of recovery 
proceedings thirty days after the filing of an 
appeal, if no stay is granted, cannot be applied 
to an assessee who has filed an application for 
stay, which has remained pending for reasons 

beyond the control of the assessee, as same 
would be patently arbitrary and violative of 
Article 14 of the Constitution 

In this batch of writ petitions under Article 226 
of the Constitution there is a challenge to circular 
dated 1st January 2013 issued by the Central Board 
of Excise and Customs which stipulates that though 
an application for stay of the recovery of the demand 
has been filed before the appellate forum, recoveries 
would be proceeded with on the expiry of a stipulated 
period, and in certain cases immediately. According 
to the Petitioners when the stay application remains 
to be disposed of due to the inability of the appellate 
authority to take up the application for hearing and 
for disposal, and without any default on the part 
of the assessee, it would be arbitrary to penalize 
the assessee by enforcing the recovery despite the 
pendency of the application for stay.

The High Court of Bombay held as follows:
In the present batch of cases the dispute relates to the 
instructions which have been issued in Sr. Nos. 3, 6, 
9, 10 and 11 of the table appended to the circular 
dated 1 January 2013. Sr. Nos., 3, 6 and 9 all deal 
with situations where appeals are filed together 
with an application for stay. Sr. No.3 deals with an 
appeal to the Commissioner (Appeals), Sr. No. 6 
with an appeal to the CESTAT against an original 
order of the Commissioner and Sr. No. 9 with an 
appeal before the CESTAT against an order of the 
Appellate Authority confirming a demand for the 
first time. The Board has now mandated that even 
though an application for stay has been filed with the 
appeal, recovery would be initiated thirty days after 
the filing of the appeal if no stay is granted or after 
the disposal of the stay petition in accordance with 
the conditions of stay, if any, whichever is earlier. 
There can be no legitimate grievance in regard to 
the latter part under which recovery can be initiated 
after the disposal of the stay petition, in accordance 
with the conditions of stay. Where the assessee has 
been granted a stay subject to condition, but fails to 
comply with a condition of pre-deposit, there can 
be no possible reason to find fault with the Revenue 
in initiating recovery proceedings. However, the 
first part of the direction requires that recovery 
proceedings be initiated thirty days after the filing 
of the appeal, if no stay is granted. In other words, 
though an application for stay has been filed with  

INDIRECT 
TAXES
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the appeal and is pending disposal before the 
Appellate Authority, the circular mandates that 
recovery proceedings should be initiated. 

The Central Excise Act, 1944 has introduced 
provisions by which a time limit has been legislated 
for the disposal of appeals. But the time limit is 
obviously not inflexible because sub-section (4A)  
of Section 35A which governs the disposal of  
appeals by the Commissioner (Appeals) and sub 
section (2A) of Section 35C which governs the 
disposal of appeals by the Tribunal prescribe periods 
for disposal “where it is possible to do so”. As  
regards stay applications, the second proviso to 
Section 35F requires the Commissioner (Appeals) 
again “where it is possible to do so to decide an 
application for stay within thirty days from the date 
of its filing”. In regard to the Appellate Tribunal 
sub-section (2A) of Section 35C was introduced by 
Amending Act 20 of 2002. Under the first proviso, it 
came to be stipulated that where an order of stay is 
made in any proceedings relating to an appeal filed 
under Section 35B(1), the Tribunal shall dispose of 
the appeal within a period of 180 days from the date 
of such order. The second proviso stipulated that if 
such an appeal is not disposed of within that period, 
the stay order shall on the expiry of that period 
stand vacated. Now the reason why the Appellate 
Tribunal may not be able to dispose of the appeal 
within a period of 180 days may have no bearing on 
the conduct of the assessee, but on the availability of 
sufficient judicial and administrative infrastructure 
for the disposal of appeals. Undoubtedly, in a given 
case the failure of a judicial body to dispose of 
the appeal expeditiously may be the consequence 
of dilatory tactics by the assessee, but that is not 
necessarily so. This issue was dealt with by the 

Supreme Court in a judgment in Commissioner of 
Customs and Central Excise, Ahmedabad v. Kumar 
Cotton Mills Pvt. Ltd.2005 (180) ELT 434 (S.C). 
The Supreme Court noted that sub-section (2A) 
of Section 35C was a provision which has been 
made by Parliament to curb dilatory tactics of those 
assesses who, having got an interim order in their 
favour, seek to continue their operation by delaying 
the disposal of the proceedings, thus, depriving the 
revenue not only of the benefit of the assessed value, 
but of a decision on points which may have an impact 
on other cases. At the same time, the Supreme Court 
emphasized that the provision cannot be interpreted 
to punish an assessee whose appeal has not been 
disposed of within the stipulated time limit for 
reasons beyond the control of the assessee. 

Where the failure of the Appellate Authority to 
dispose of the appeal or the application for stay arises 
without any default on the part of the assessee, and 
without the assessee having resorted to any dilatory 
tactics, there would, be no reason or justification 
to penalize the assessee by recovering the demand 
in the meantime. Undoubtedly, where the assessee 
has been responsible for the delay in the disposal 
of the stay application, such an assessee cannot be 
heard to complain if the Revenue were to initiate 
steps for recovery. But the vice of the Circular of 
the Board dated 1 January 2013 is that it mandates 
that steps for recovery must be initiated thirty days 
after the filing of the appeal if no stay is granted. In 
a situation where the Commissioner (Appeals) or, as 
the case may be, the CESTAT are unable to decide 
the application for stay within a period of thirty days 
of the filing of the appeal, it would be completely 
arbitrary to take recourse to coercive proceedings 
for the recovery of the demand until the application 
for stay is disposed of. Administrative reasons 
including the lack of adequate infrastructure, the 
unavailability of the officer concerned before whom 
the stay application has been filed, the absence of 
a Bench before the CESTAT for the decision of an 
application for stay or the sheer volume of work 
are some of the causes due to which applications 
for stay remain pending. In such a situation, where 
an assessee has done everything within his control 
by moving an application for stay and which 
remains pending because of the inability of the 
Commissioner (Appeals) or the CESTAT to dispose 
of the application within thirty days, it would, 
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be a travesty of justice if recovery proceedings 
are allowed to be initiated in the meantime. The 
protection of the revenue has to be necessarily 
balanced with fairness to the assessee. That was 
why, even though a specific statutory provision 
came to be introduced by Parliament in Section 
35C(2A) to the effect that an order of stay would 
stand vacated where the appeal before the Tribunal 
was not disposed of within 180 days, the Supreme 
Court in Commissioner of Customs and Central 
Excise, Ahmedabad v. Kumar Cotton Mills Pvt. Ltd. 
(Supra) held that this would not apply to a situation 
where the appeal had remained pending for reasons 
not attributable to the assessee. 

Sr. No. 10 of the circular of the Board deals with 
an appeal to the CESTAT where the Commissioner 
(Appeals) has confirmed a demand in an order 
in original of the adjudicating authority. The 
circular stipulates that recovery has to be initiated 
immediately on the issue of the order in appeal. 
In a situation where the Commissioner (Appeals) 
has confirmed the demand made in the order of 
adjudication, the assessee is permitted by the 
provisions of Section 35F to move the Tribunal for 
a dispensation of the requirement of deposit. But 
the circular mandates that recovery shall be made 
immediately on the issue of an order in appeal 
implying thereby that recovery would be initiated 
without allowing the assessee, the time which is 
allowed by the statute for filing an appeal and for 
applying for a waiver of pre-deposit. Similarly, 
Sr. No.11 stipulates that where the Tribunal has 
confirmed the demand, a recovery would be 
initiated immediately on the issuance of the order 
of the Tribunal. The assessee is therefore deprived 
of even a reasonable period of time to move the 
High Court against the order of the Tribunal. The 
circular which is issued by the Board is in terrorem 
and its plain effect and consequence is to deprive 
the assessee of the remedy which is provided under 
the law of moving, as the case may be, the CESTAT, 
the High Court or the Supreme Court against an 
order of adjudication of the competent appellate 
forum. Initiating recovery proceedings because a 
stay application has not been disposed of within 
thirty days of the filing of an appeal would be to 
penalize an assessee for the inability of the judicial 
or, as the case may be, quasi-judicial authority to 
conclude the disposal of the stay application within 

that period. If the assessee is not responsible for 
the delay in the disposal of the stay application and 
the application remain spending for reasons not 
attributable to the conduct of the assessee, initiation 
of recovery proceedings would be arbitrary and 
unfair. However, if the failure to dispose of an 
application for stay is because of the conduct of 
the assessee, such as by a resort to dilatory tactics, 
the revenue would in such a situation be justified 
in commencing recovery action. Moreover, there is 
no justification to commence recovery immediately 
following an order in appeal where a period of 
limitation is laid down by the relevant provision of 
law for challenging the decision of the Appellate 
Authority.

The Appellate Authorities, whether it be the 
Commissioner (Appeals) or the CESTAT are 
empowered to waive the requirement of a pre-
deposit. An assessee who moves an application for 
waiver and is diligent in pursuing the application 
cannot be blamed for the inability of the appellate 
forum to dispose of the stay application. The reasons 
such as the absence of adequate infrastructure 
which lead to an accumulation of a backlog or the 
unavailability of the appellate officer or a duly 
constituted Bench of the Tribunal are matters which 
lie beyond the volition of an assessee. If at all, 
these are matters over which the executive arm of 
the State has control. Hence, to blame an assessee 
who is not in default and to initiate recoveries 
against an assessee who has filed an appeal together 
with an application for stay merely because the 
application has remained pending on the file of the 
decision making authority would be to penalize the 
assessee for a situation over which the assessee has 
no control. This would be patently arbitrary and 
violative of Article 14 of the Constitution. 

For the above reasons it was concluded that the 
provisions contained in the impugned circular dated  
1st January 2013 mandating the initiation of recovery 
proceedings thirty days after the filing of an appeal, 
if no stay is granted, cannot be applied to an assessee 
who has filed an application for stay, which has 
remained pending for reasons beyond the control of 
the assessee. Where however, an application for stay 
has remained pending for more than a reasonable 
period, for reasons having a bearing on the default 
or the improper conduct of an assessee, recovery 
proceedings can well be initiated. 
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