
 LEGAL UPDATE 

THE CHARTERED ACCOUNTANT  february  201368 www.icai .org

Legal Decisions1
Income-tax Act

LD/61/58
Saffire Garments

Vs.
ITO, Ward-2, Gandhidham

November 30, 2012 (Rajkot-ITAT-
SB)

[Assessment Year 2006-07] 
Section 10A read with Section 139 and 
Sections 234A & 234B of the Income-tax Act, 
1961 – Free Trade Zone
Proviso to Section l0A(lA) which says that no 
deduction under section 10A shall be allowed 
to an assessee who does not furnish a return of 
his income on or before the due date specified 
under section 139(l), is mandatory; it is not merely 
directory

The assessee is required to file the return of income 
within the prescribed time as per the provisions of 
Section 139(1). This provision of Section 139(1) is 
applicable to all companies and firms irrespective of 
the fact as to whether they are earning taxable income 
or not for the current year. In respect of other persons 
such as individual, HUF, AOP or BOI and Artificial 
Judicial Person, the requirement is this that if such a 
person is having taxable income before giving effect to 
the provisions of Section 10A, then also, he is required 
to file return of income before the due date even if 
this person is not having taxable income after giving 
effect to the provisions of Section 10A. The provisions 
of the proviso to Section 10A(1A) is nothing but a 
consequence of failure of the assessee to file the return 
of income within the due date prescribed under section 
139(1). For such a failure of the assessee to file his 
return of income within the due date prescribed under 
section 139(1), this is not the only consequence. One 
consequence of such failure is prescribed in Section 
234A as per which, the assessee is liable to pay interest 
on the tax payable by him after reducing advance tax 
and TDS/TCS if any paid by him apart from some 
other reductions. Such interest is payable from the date 
immediately following the due date for filing return of 
income and is payable up to the date on which such 
return of income was furnished by the assessee and 
if the assessee has not furnished any return of income 

then the interest is payable till the date of completion 
of the assessment under section 144. This is also one 
of the consequences of not filing return of income by 
the assessee within the due date. One may raise this 
argument that interest under section 234A is payable 
only if the assessee has not paid his advance tax and, 
therefore, this is interest for the failure of the assessee 
to pay advance tax as per the requirement and not 
for the delay in filing return of income. But in our 
considered opinion, this is not so. For the failure of 
the assessee to pay advance tax as per the requirement 
o the Act, interest is chargeable under section 234B if 
such advance tax paid by the assessee is less than 90% 
of the assessed tax. Such interest under section 234B 
is payable from the first day of April of the relevant 
assessment year till the date of determination of the 
total income either under section 143(1) or under 
section 143(3). The interest under section 234A is 
payable from a date after the due date for filing the 
return of income and is payable up to the date on which 
the return of income is furnished by the assessee and if 
no return is furnished by the assessee at all then only, 
the interest is payable till the date of completion of 
the assessment under section 144. Under this factual 
and legal position, the interest payable by the assessee 
under section 234A is for his failure to file the return 
of income within the due date prescribed under 
section 139(1). This is by now a settled position of law  
that charging of interest under various sections 
including under section 234A, is mandatory. When 
one of the consequences for not filing return of  
income within the due date prescribed under section 
139(1) is mandatory then, other consequence of 
the same failure of the assessee cannot be directory  
and the same is also mandatory. Therefore, the  
proviso to section 10A(1A) is mandatory and not 
directory.

Authority of Advance Rulings (Procedure) Rules

LD/61/59
CTCI Overseas Corporation Ltd, Hong Kong, In Re

August 27, 2012 (AAR) 
Rule 19 of the Authority of Advance Rulings 
(Procedure) Rules, 1996 – Rectification of 
Mistakes Apparent from Record
Where AAR gave a particular finding that the 
applicant foreign company forming consortium/
JV with Indian company was an AOP within 

1 Readers are invited to send their comments on the selection of cases and their utility at eboard@icai.org.
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meaning of section 2(31) of the Income-tax Act, 
but in respect of off-shore supplies, assuming 
applicant’s individual liability, held that transaction 
not taxable in India, such a ruling is inconsistent 
requiring rectification 
The applicant foreign company formed a consortium/
joint venture with an Indian company. The consortium 
was given a contract. In respect of status in respect of 
taxability, the AAR has given a particular finding that 
the applicant foreign company forming consortium/
JV with Indian company was an AOP within meaning 
of section 2(31)(v). However, in respect of off-shore 
supplies amount received/receivable, considering the 
applicant’s individual liability, held that transaction 
not taxable in India. The revenue sought rectification 
of said order on the ground that the later part of the 
ruling is inconsistent.

The Authority of Advance Rulings held that on 
going through the ruling, it is seen that there is a 
clear omission to consider the impact of the finding 
that the consortium, which has been entrusted with 
the contract and of which one of the members, was 
an Indian resident, had the status of an AOP under the 
Act. Once the status of an AOP has been assigned to the 
consortium, then the consortium can be assessed only 
as an AOP and not its members individually. Therefore, 
the logical conclusion to the ruling should have been 
that the transaction of offshore supplies which was 
part of the contract undertaken by the consortium, had 
to be considered on the basis that it was an activity 
carried on by the consortium. Therefore, the ruling of 
this Authority to the effect that the offshore supplies 
are not liable to tax in India is a ruling inconsistent 
with the finding that the assessing unit is an AOP. To 
that extent, the mistake is apparent and it requires to 
be corrected and can be corrected by exercise of power 
under rule 19 of the Rules.

Excise

LD/61/60
CCE, New Delhi

Vs.
Connaught Plaza Restaurant (P) ltd.

November 27, 2012 (SC)
Heading 21.05 of the Central Excise and Tariff 
Act, 1985 read with Section 3 of the Central 
Excise Act, 1944 – Ice Cream
Food item ‘soft serve’ sold by McDonalds outlets, 
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is classifiable as ‘ice-cream’ under heading 21.05 
and chargeable to duty at rate of 16 percent
The assessee, McDonald is engaged in serving “soft 
serve” in its restaurants/outlets. For the period April 
1997 to March 2000 the revenue authorities sought 
to classify “soft serve” under heading 21.05 of the 
Central Excise and Tariff Act, 1985 taxable at rate 
of 16 percent, whereas assessee claimed that it was 
taxable under heading 04.04 or 2108.91 attracting nil 
rate of duty. 

The Supreme Court held that heading 04.04 reads 
“other dairy produce; edible products of animal 
origin, not elsewhere specified or included” whereas 
heading 21.05 reads “ice-cream and other edible ice”. 
Neither the headings nor the chapter notes/section 
notes explicitly define the entries in a scientific or 
technical sense. Further, there is no mention of any 
specifications in respect of either of the entries. Hence 
the supreme court rejected the argument of the assessee 
that since ‘soft serve’ is distinct from “ice-cream” due 
to a difference in its milk fat content, the same must 
be construed in the scientific sense for the purpose of 
classification. The statutory context of these entries is 
clear and does not demand a scientific interpretation 
of any of the headings. Therefore, the Supreme Court 
held that in the absence of any statutory definition or 
technical description , there is no reason to deviate 
from the application of the common parlance principle 
in construing whether the term “ice-cream” under 
heading 21.05 is broad enough to include ‘soft serve’ 
within its import.

The manner in which a product may be marketed 
by a manufacturer, does not necessarily play a decisive 
role in affecting the commercial understanding of 
such a product. What matters is the way in which the 
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consumer perceives the product at the end of the day 
notwithstanding marketing strategies. Needless to say 
the common parlance test operates on the standard of 
an average reasonable person who is not expected to 
be aware of technical details relating to the goods. It 
is highly unlikely that such a person who walks into a 
“McDonalds” outlet with the intention of enjoying an 
“ice-cream”, ‘softy’ or ‘soft serve’, if at all these are to 
be construed as distinct products, in the first place, will 
be aware of intricate details such as the percentage 
of milk fat content, milk non-solid fats, stabilisers, 
emulsifiers or the manufacturing process, much less 
its technical distinction from “ice-cream”. On the 
contrary, such a person would enter the outlet with the 
intention of simply having an “ice-cream” or a ‘softy 
icecream’, oblivious of its technical composition. The 
true character of a product cannot be veiled behind 
a charade of terminology which is used to market a 
product. In other words, mere semantics cannot change 
the nature of a product in terms of how it is perceived 
by persons in the market, when the issue at hand is one 
of excise classification.

In the presence of heading 21.05, “ice-cream” 
cannot be classified as a dairy product under heading 
04.04. Hence, it is obvious that in relation to heading 
04.04, heading 21.05 is clearly a specific entry. 
Therefore, the assessee’s claim that heading 04.04 
is to be regarded as a specific entry under Rule 3(a) 
of the General Rules of Interpretation, since such 
an interpretation would be contrary to the statutory 
context of heading 21.05, was to be rejected. In 
conclusion, the Supreme Court held that ‘soft serve’ 
is to be classified as “ice-cream” under heading 21.05 
and would attract duty at rate of 16 per cent.

Customs

LD/61/61
Thakker Shipping P. Ltd.

Vs.
Commissioner of Customs (General)

October 30, 2012 (SC)
Section 129A read with Section 129D of the 
Customs Act, 1962 – Appeals to Appellate 
Tribunal 
Tribunal has power to condone delay in making 
the application under section 129D(4) if it is 
satisfied that there was sufficient cause for not 
filing it within the prescribed period

The Commissioner made an application before 
the Tribunal under section 129D (4) for determining 
the the legality of order passed in respect of dropping 
of proceeding against a Customs House Agent(CHA) 
initiated under Regulation 23 of Custom House Agent 
Licensing Regulations, 2004. As the said application 
could not be made within the prescribed period, an 
application for condonation of delay was filed. The 
Tribunal dismissed the application on ground that it 
has no power to condone such delay. 

The Supreme Court held that the clear and 
unambiguous provision in Section 129D(4) that the 
application made therein shall be heard by the Tribunal 
as if it was an appeal made against the decision or order 
of the adjudicating authority and the provisions of the 
Act regarding appeals, so far as may be, shall apply 
to such application leaves no manner of doubt that 
the provisions of Section 129A (1) to (7) have been 
mutatis mutandis made applicable, with due alteration 
wherever necessary, to the applications under Section 
129D(4). 

From the plain language of Section 129D(4),it 
is clear that Section 129A has been incorporated in 
Section 129D. It has been provided that the applications 
made by the Commissioner under Section 129D(4) 
shall be heard as if they were appeals made against 
the decision or order of the adjudicating authority and 
the provisions relating to the appeals to the Tribunal 
shall be applicable in so far as they may be applicable. 
Consequentially, Section 129A(5) has become 
integral part of Section 129D(4). In other words, if the 
Tribunal is satisfied that there was sufficient cause for 
not presenting the application under Section 129D(4) 
within prescribed period, it may condone the delay in 
making such application and hear the same.

1234



 LEGAL UPDATE 

THE CHARTERED ACCOUNTANT  february  2013 71www.icai .org

Parliament intended entire Section 129A, as far 
as applicable, to be supplemental to Section 129D(4) 
and that is why it provided that the provisions relating 
to the appeals to the Tribunal shall be applicable to 
the applications made under Section 129D(4).The 
expression, “including the provisions of sub-section 
(4) of Section 129A” is by way of clarification and 
has been so said expressly to remove any doubt about 
the applicability of the provision relating to cross 
objections to the applications made under Section 
129D(4) or else it may be said that provisions relating 
to appeals to the Tribunal have been made applicable 
and not the cross objections. The use of expression “so 
far as may be” is to bring general provisions relating 
to the appeals to Tribunal into Section 129D(4). Once 
the provisions relating to the appeals to the Tribunal 
have been made applicable, Section 129A(5) stands 
incorporated in Section 129D(4) by way of legal fiction 
and must be given effect to. Seen thus, it becomes clear 
that the Act has given express power to the Tribunal to 
condone delay in making the application under Section 
129D(4) if it is satisfied that there was sufficient cause 
for not presenting it within that period.
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Banking Laws

LD/61/62
Laxmi Dyechem

Vs.
 State of Gujarat

November 27, 2013 (SC)
Section 138 of the Negotiable 

Instruments Act, 1881 - Dishonor of cheque 
for insufficiency, etc., of funds in the account
Dishonor of a cheque on the ground that the 
signatures of the drawer of the cheque do not 
match the specimen signatures available with the 
bank, would also attract the penal provisions of 
Section 138
The High Court of Gujarat relying on the decision of 
the Supreme Court in Vinod Tanna & Anr. Vs. Zaher 
Siddiqui & Ors. (2002) 7 SCC 541 has taken the view 
that the provisions of Section 138 are attracted only in 
cases where a cheque is dishonored either because the 
amount of money standing to the credit to the account 
maintained by the drawer is insufficient to pay the 
cheque amount or the cheque amount exceeds the 
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amount arranged to be paid from account maintained 
by the drawer by an agreement made with the bank. 
Dishonor of a cheque on the ground that the signatures 
of the drawer do not match the specimen signatures 
available with the bank does not, according to the 
High Court, fall in either of these two contingencies, 
thereby rendering the prosecution of the respondents 
legally impermissible.

The Supreme Court held that the two contingencies 
envisaged under Section 138 must be interpreted 
strictly or literally. As held in NEPC Micon Ltd. v. 
Magma Leasing Ltd. (1999) 4 SCC 253 the expression 
“amount of money …………. is insufficient” 
appearing in Section 138 is a genus and dishonor for 
reasons such “as account closed”, “payment stopped”, 
“referred to the drawer” are only species of that genus. 
Just as dishonor of a cheque on the ground that the 
account has been closed is a dishonor falling in the 
first contingency referred to in Section 138, so also 
dishonor on the ground that the “signatures do not 
match” or that the “image is not found”, which too 
implies that the specimen signatures do not match the 
signatures on the cheque would constitute a dishonor 
within the meaning of Section 138. The Supreme 
Court has in the decisions referred taken note of the 
situations and contingencies arising out of deliberate 
acts of omission or commission on the part of the 
drawers of the cheques which would inevitably result 
in the dishonor of the cheque issued by them. For 
instance the Supreme Court has held that if after issue 
of the cheque the drawer closes the account it must 
be presumed that the amount in the account was nil 
hence insufficient to meet the demand of the cheque. 
A similar result can be brought about by the drawer 
changing his specimen signature given to the bank or 
in the case of a company by the company changing the 
mandate of those authorised to sign the cheques on its 
behalf. Such changes or alteration in the mandate may 
be dishonest or fraudulent and that would inevitably 
result in dishonor of all cheques signed by the 
previously authorised signatories. There is in our view 
no qualitative difference between a situation where 
the dishonor takes place on account of the substitution 
by a new set of authorised signatories resulting in the 
dishonor of the cheques already issued and another 
situation in which the drawer of the cheque changes 
his own signatures or closes the account or issues 
instructions to the bank not to make the payment. So 
long as the change is brought about with a view to 

preventing the cheque being honored the dishonor 
would become an offence under Section 138 subject 
to other conditions prescribed being satisfied. There 
may indeed be situations where a mismatch between 
the signatories on the cheque drawn by the drawer and 
the specimen available with the bank may result in 
dishonor of the cheque even when the drawer never 
intended to invite such a dishonor. An authorised 
signatory may in the ordinary course of business be 
replaced by a new signatory ending the earlier mandate 
to the bank. Dishonor on account of such changes 
that may occur in the course of ordinary business 
of a company, partnership or an individual may not 
constitute an offence by itself because such a dishonor 
in order to qualify for prosecution under Section 138 
shall have to be preceded by a statutory notice where 
the drawer is called upon and has the opportunity to 
arrange the payment of the amount covered by the 
cheque. It is only when the drawer despite receipt of 
such a notice and despite the opportunity to make the 
payment within the time stipulated under the statute 
does not pay the amount that the dishonor would be 
considered a dishonor constituting an offence, hence 
punishable. Even in such cases, the question whether 
or not there was a lawfully recoverable debt or liability 
for discharge whereof the cheque was issued would 
be a matter that the trial Court will examine having 
regard to the evidence adduced before it and keeping 
in view the statutory presumption that unless rebutted 
the cheque is presumed to have been issued for a valid 
consideration. 

Dishonor on the ground that the payment has 
been stopped, regardless whether such stoppage is 
with or without notice to the drawer, and regardless 
whether the stoppage of payment is on the ground that 
the amount lying in the account was not sufficient to 
meet the requirement of the cheque, would attract the 
provisions of Section 138. ■
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