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Authority for Advance Ruling 
– An Overview

India has emerged as one of the potential investing 
destinations as compared to any other country in 
the world. In the recent past, many multinationals 
have shown their interest in doing business in India. 
However, it is also evident from the history that doing 
business in India attracts long-drawn and expensive 
taxation litigation. To overcome this peculiar situation, 
provision of Advance Ruling under Chapter XIX-B of 
the Income-tax Act, 1961 (the Act) was inserted by the 
Finance Act, 1993 with effect from 1st June, 1993. 

I. Definitions
Section 245N of the Act: Section 245N(a) defines 
Advance Ruling to include:

► determination of any question of law or of facts 
specified in relation to:
• a transaction which has been undertaken or 

proposed to be undertaken by a non-resident 
applicant; or
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• the tax liability of a non-resident arising out 
of a transaction undertaken or proposed to be 
undertaken by a resident applicant with such 
non-resident.

► determination in respect of an issue relating to 
computation of total income pending before any 
income tax authority or the Appellate Tribunal 
including determination of any question of law 
or of facts relating to such computation of total 
income.

Section 245N(b) defines applicant to include (i) a 
non-resident; (ii) a resident; and (iii) a public sector 
company as defined in Section 2(36A) of the Act.

► Transaction by a non-resident applicant
1) Residential status of which year to be considered: 

Section 245N(a)(i) provides that the applicant 
should be a non-resident. Now the question  
arises, residential status of which year is to be 
considered for treating the applicant as non-
resident. It has been decided in the case of Monte 
Harris, In Re (1996) 218 ITR 413 (AAR); A. S. 
Mani, In Re (1997) 227 ITR 380 (AAR); and 
ABC, In Re (1999) 237 ITR 827 (AAR); that the 
applicant should be a non-resident in the previous 
year, immediately preceding the previous year 
in which application is made. In other words, 
the applicant is not required to be a non-resident 
when the application is made. He should be a non-
resident in the financial year preceding the date 
of his application and it is immaterial whether the 
question pertains to a period when he is a resident 
or non-resident.

2) Tax liability borne by Indian Company: In the 
case of Steffen, Robertson & Kirsten Consulting 
Engineers & Scientists, In Re (1998) 230 ITR 
206 (AAR), it has been held that the non-resident 
applicant is bound to discharge its obligation 
under the Act on account of payment of advance 
tax as well as for filing a return of income before 
the income tax authorities in India on its Indian 
income liable to tax. If an Indian company makes 
payment without any deduction of tax at source 
and, eventually, it is held that the whole or any 
portion of the profits of non-resident are liable to 
tax in India, then the failure of non-resident to pay 
advance tax or file a return under an impression 
that no such tax would be payable would constitute 
a failure on its part to discharge its statutory 
obligation and render it liable to all consequences 

of such default. The fact that the tax, if any, would 
be paid by the Indian company will not relieve 
the non-resident applicant from such liabilities. 
Therefore, application for advance ruling by non-
resident whose tax liability is to be met by the 
Indian company is maintainable, since it is still 
bound to discharge its obligation under the Act, for 
the payment of advance tax and filing of return in 
respect of its Indian income.

► Determination of the tax liability of a non-
resident arising out of a transaction undertaken 
or proposed to be undertaken by a resident 
applicant with such non-resident

Section 245N(a)(ii) gives the right to a resident to file 
an application for advance ruling to determine tax 
liability of a non-resident with respect to transaction 
undertaken or proposed to be undertaken with such 
non-resident. In this regard, it is important to note 
that the transaction undertaken or proposed to be 
undertaken with the non-resident could be of any 
nature and not necessarily to be transaction taxable 
under the head Business Income. Some of the specific 
transactions are narrated below:
1) Employee’s tax liability borne by employer: A 

resident employer can file an application for 
advance ruling regarding the tax liability of an 
employee, who is actually bearing tax for the non-
resident employee working in India. [ABC, In Re 
(1999) 239 ITR 117 (AAR)]

2) Interest on loan borrowed from non-resident: 
A resident borrower can seek advance ruling to 
determine the tax liability of a non-resident lender, 
to whom the applicant is liable to pay interest 
on amount borrowed and under the contractual 
obligation, the applicant has undertaken to 
discharge the Indian tax liability of the non-
resident. [Jay Shree Tea & Industries Ltd., In Re 
(2005) 274 ITR 97 (AAR)]

The fact that the tax, if any, would be paid by the 
Indian company will not relieve the non-resident 

applicant from such liabilities. Therefore, application 
for advance ruling by non-resident whose tax liability 

is to be met by the Indian company is maintainable 
since it is still bound to discharge its obligation 

under the Act for the payment of advance tax and 
filing of return in respect of its Indian income.
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► Nature of Transaction undertaken or proposed 
to be undertaken

Section 245N provides that an advance ruling could 
be sought for a transaction undertaken or proposed 
to be undertaken. Hence, there must be a transaction 
for which an advance ruling could be taken. Advance 
Ruling is not possible on any hypothetical transaction 
[ABC, In Re (1997) 223 ITR 416 (AAR)]. Following 
are some of the specific transactions decided by the 
authority: 
1) XYZ, In re (1996) 221 ITR 172 (AAR): Applicant 

had undertaken transactions of purchase and sale 
of shares and debentures and there was alleged 
delay/default in payment of advance tax and 
applicant wanted to know its liability to interest 
under Sections 234B and 234C of the Act, if any. 
The authority held that there was a direct nexus 
between the transaction and charging of interest, 
and therefore, it could not be said that the question 
raised is not relatable to any transaction undertaken 
by the applicant. Further, advance ruling can be on 
a question of law or fact and it need not be only on 
facts, though the question of law or fact has to be 
in relation to a transaction undertaken or proposed 
to be undertaken by the applicant.

2) XYZ, In Re (1996) 220 ITR 377 (AAR): Two 
companies being the applicant, incorporated in 
Mauritius investing in shares in Indian Bank. These 
companies are 100% subsidiary of a British bank. 
It was argued that, the transaction to which the 
question relates is the investment by the applicant 
companies in shares of the Indian Bank. Even 
assuming that the British bank had created the two 
subsidiaries to hold shares in the Indian Bank, the 
transaction, namely the formation of subsidiary 
companies, is irrelevant for the purpose of Section 
245R of the Act. The authority rejecting the 
applicant’s argument that the transaction to which 
question relates does not depend upon any other or 
anterior transaction and held that authority is only 
taking note of the fact and draw the inference that 
the British Bank has invested in the Indian Bank, 
not directly but in the names of two newly formed 
companies in Mauritius. Hence, it is the prima 
facie view that is relevant under Section 245R of 
the Act and anterior transaction would also be 
covered.

3) Shirishkumar Kulkurni, In Re (2007) 288 ITR 
530 (AAR): The applicant is a citizen of India 
but resident of USA. The applicant is planning to 
come down to India. After his return to India, he 

would be withdrawing moneys from Individual 
Retirement Account (IRA) maintained in USA. 
The authority held that the applicant would neither 
earn any income nor undertake any transaction 
with any person in India by withdrawing his own 
money from IRA maintained in USA after he 
comes to India. Hence, the question raised by the 
applicant relating to taxability of such withdrawal 
is beyond the scope of Advance Ruling.

II. Procedure for filing application
Section 245Q of the Act: Section 245Q provides 
the procedure to be followed to obtain an Advance 
Ruling. An applicant can make the application in 
prescribed form and manner prescribed in Rule 44E 
of the Income Tax Rules, 1961 (the Rules), stating 
the question on which the advance ruling is sought. 
Rule 44E prescribes application in Form No. 34C for 
a non-resident applicant, Form No. 34D for a resident 
making application on behalf of the non-resident for 
computation of the tax liability of a non-resident, 
and Form No. 34E for public sector companies. 
The applicant should make full disclosure of facts 
and circumstances of the case. The application, the 
annexure appended thereto, the documents and the 
statements accompanying it, should be signed by the 
applicant as specified in Rule 44E(2) of the Rules. If 
the applicant is not assessed in India, he should indicate 
his head office in any other country in the application, 
the place where his residence and office is located or 
likely to be located in India, and name and address 
of his representative in India. The application should 
be made in quadruplicate and accompanied by a fee 
of R2,500. If the application is found to be defective, 
the Secretary may send the application back to the 
applicant, for removing the defects within such time as 
he may allow. The application made for advance ruling 
can be withdrawn by the applicant within thirty days of 
making the application.

The applicant is planning to come down to India. After 
his return to India, he would be withdrawing moneys 
from Individual Retirement Account (IRA) maintained 

in USA. The authority held that the applicant 
would neither earn any income nor undertake any 

transaction with any person in India by withdrawing 
his own money from IRA maintained in USA after he 

comes to India.
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III. Procedure on receipt of application
Section 245R of the Act: Section 245R provides the 
procedure to be followed after receiving an application 
by the Authority. The Authority shall forward the 
copy of the application to the Commissioner and may 
call upon him for any relevant records. On the basis 
of the valid application and the records called for, 
the Authority may accept or reject the application. 
The application should be rejected by the Authority 
only after giving the applicant an opportunity of 
being heard and the order of the Authority rejecting 
the application should state the reasons for such 
rejection. The applicant is entitled to represent his 
case before the authority, either personally or through 
an authorised representative (AR). The Authority 
may, at its discretion, permit the applicant to submit 
the additional information to enable it to pronounce 
its ruling. The Authority shall pronounce its ruling in 
writing, on the specified questions in the application, 
within six months of the receipt of the application. 
The proceedings before the Authority are not open to 
public. Accordingly, only the applicant/AR can remain 
present during such proceedings.

However, the Authority shall not allow the application 
where the question raised in the application:
► is already pending before any income tax authority, 

Appellate Tribunal [except in the case of a public 
sector company as defined in Section 2(36A) of the 
Act] or any court;

► involves determination of fair market value of any 
property; or

► relates to a transaction which is designed prima 
facie, for avoidance of income-tax [except in the 
case of a public sector company as defined in 
Section 2(36A) of the Act].

It is important to refer to the following rulings to 
understand the above provision:
1) Amir Zai Sangin, In Re (1999) 238 ITR 189 

(AAR): Applicant had filed application before the 
authority on 27th March, 1997. Thereafter, he filed 
his return of income on 26th June, 1997, claiming a 
relief which is the subject matter of the application 
before the Authority. The Authority in its ruling 
held that the words where the question raised in the 
application is already pending before any income-
tax authority, Appellate Tribunal or any court, 
have to given a practical interpretation consistent 
with the scheme of the Act. Filing the present 
application did not give applicant immunity from 

his obligation to file a return of income under 
the Act or to prosecute other proceedings arising 
therefrom. What the Clause prohibits is the attempt 
to raise before the Authority question which, on the 
date of application, were being agitated in other 
fora. The present application is not, therefore, 
liable to be rejected. 

2) SEPCO III Electric Power Construction 
Corporation, In Re (2011) 340 ITR 225 (AAR): 
The applicant filed an application before the  
AAR on the issue of taxability of the amounts 
received/receivable by it, under the offshore supply 
contract with an Indian company. The Revenue 
authorities raised objection on entertaining the 
application on the ground that on the date of 
filing the application, re-assessment/assessment 
proceedings were pending before the income 
tax authorities. The Authority held that where 
during the course of assessment proceedings, a 
questionnaire is served on the taxpayer asking 
some questions, it does not restrict the scope of the 
enquiry to be made under such proceedings. The 
assessing officer has to deal with all the claims 
of the person furnishing the return arising out of 
the return. Accordingly, pendency of assessment/
reassessment proceedings before the tax authorities 
creates a bar under the Act to approach the AAR, 
even if the specific question is not raised in the 
assessment/reassessment proceedings by the AO 
as on the date of the application.

3) XYZ, In Re (1996) 220 ITR 377 (AAR) (supra): 
British bank holding shares in Indian bank 
indirectly through companies incorporated in 
Mauritius, thereby indirectly gaining benefit of 
DTAA between India and Mauritius, which it 
could not have been entitled to if it had invested 
directly in Indian Bank, the transaction is prima 
facie to avoid income-tax, hence application for 
advance ruling rejected. However, a contra view is 
taken in the case of DLJMB Mauritius Investment 
Company, In Re (1997) 228 ITR 268 (AAR), where 

Accordingly, pendency of assessment/reassessment 
proceedings before the tax authorities creates a 
bar under the Act to approach the AAR, even if the 

specific question is not raised in the assessment/
reassessment proceedings by the AO as on the date 

of the application.
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in it has been held the applicant having explained 
that while the tax advantage under the DTAA with 
Mauritius may also have been a relevant factor 
taken into account by the applicant, there were 
several other factors which influence the decision 
of locating the applicant in Mauritius and not 
in USA, the transaction could not be said to be 
designed prima facie for avoidance of tax in India 
and the application cannot be rejected.

4) Wave Field Inseis ASA, In Re (2012) 248 CTR 27 
(AAR): The applicant filed the return of income 
under Section 139(1) of the Act on 30th September, 
2009. The transaction based on which rulings on 
various questions are sought, was entered into on 
24th November, 2008. The application for advance 
ruling was filed on 21st May, 2010. The Authority 
for advance ruling held that by filing a return, an 
assessee invites adjudication on all the questions 
arising out of that return and, therefore if the 
answer to the question arising before the Authority 
for advance ruling is involved in the return filed 
or would arise out of return, bar of proviso to 
Section 245R(2) is attracted, hence the date of 
filing of return is the relevant date to consider the 
applicability of the proviso to Section 245R(2), 
accordingly the application was held to be barred 
and dismissed.

5) Nuclear Power Corporation of India Ltd. (2012) 
246 CTR 165 (AAR): The applicant is a public sector 
company. It has entered into an offshore services 
contract with Atomstroy Export Russia (ASE) for 
setting up a power plant in the State of Tamil Nadu. 
According to the applicant, the income from such 
contracts is taxable under Section 44BBB of the 
Act. It had entered into four contracts with ASE. 
The applicant stated that it was assessed to tax for 
the years 2006-2007 and 2007-2008 pursuant to 
the directions of the dispute resolution panel, and it 
was held that payments received by the ASE, under 
offshore services are covered by Section 44BBB. 
The applicant approached the Authority for a 

ruling on the question whether ASE is chargeable 
to tax as per the Act or under the Double Avoidance 
Convention between India and Russia in respect 
of the payment made by NPCIL to ASE under off 
shore supply contracts. The Authority held that, 
since the question whether the payment made 
under the transaction was chargeable to tax under 
the Act, was pending before the authorities under 
the Act arising out of an assessment against ASE, 
before the applicant approached the Authority 
seeking ruling to know its Tax deducted at source 
obligations, the application is barred by Clause (i) 
of the proviso to Section 245R(2).

IV. Where Appellate Authority shall not proceed
Section 245RR of the Act: Section 245RR provides 
that no income-tax authority or the Appellate Tribunal 
shall proceed to decide any issue in respect of which 
an application under Section 245Q has been made by 
an applicant, being a resident.

V. Applicability of Advance Ruling
Section 245S of the Act: Section 245S provides that 
the advance ruling shall be binding only:
► on the applicant who has sought it;
► in respect of the specific transaction in relation to 

which advance ruling had been sought;
► on the Commissioner, and the Income-tax 

Authorities subordinate to him, in respect of the 
applicant and the said transaction.
The subject advance ruling shall be binding as 

aforesaid, unless there is a change in law or facts on 
the basis of which the ruling has been pronounced. 
Thus, the pronouncement of AAR is not a judgement 
in rem but a judgment in personam. However, for other 
transaction and other parties the ruling has a persuasive 
value.

VI. When Advance Ruling to be void
Section 245T of the Act: In a case where the ruling 
pronounced by the AAR has been obtained by the 
applicant by fraud or misrepresentation of facts, it may 
pass an order to declare such ruling as void ab initio 
and all the provisions of the Act would apply to the 
applicant as if such ruling had never been made.

VII. Miscellaneous
► The authority shall, for the purpose of exercising 

its powers, have all the powers of a civil court 
under the Code of Civil Procedure, 1908.

► Where the initial application filed is defective 

In a case where the ruling pronounced by the AAR 
has been obtained by the applicant by fraud or 

misrepresentation of facts, it may pass an order 
to declare such ruling as void ab initio and all the 

provisions of the Act would apply to the applicant as if 
such ruling had never been made.
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and later on rectified, the rectified application is 
considered the valid application.

► The rejection of one application by the Authority 
does not forego the Applicant from filing a fresh 
application.

► If on the date of the hearing or a date on which 
the hearing is adjourned, the applicant/AR does 
not appear in person, the AAR may decide the 
application ex-parte on merits (however, if an 
application is made within 15 days of the receipt 
of the order giving sufficient reasons for his non-
appearance, the AAR may set aside the ex-parte 
order and restore the application for fresh hearing).

► The ruling given by the AAR may be rectified by 
the AAR at the time before the said ruling is given 
effect to by the Assessing Officer. AAR may rectify 
its ruling under one or more of the following cases:
• On an application made by the applicant;
• On an application made by the Commissioner;
• Suo moto by the AAR.

► The application shall not abate and may be permit-
ted by the AAR in case where the Applicant dies/
dissolved/amalgamated/succeeded by any other 

person, then in such a scenario, the proceedings 
can be continued by the executor/administrator/le-
gal representative/liquidator/receiver or assignee, 
as the case may be.

► Advance Rulings are not appealable, but the  
parties can exercise their constitutional right to  
file Writ Petition before the High Court (under 
Article 226 of the Constitution) or to file a  
Special Leave Petition before the Supreme Court 
of India.

► AAR has no power to give ruling under other 
taxation laws [XYZ, In Re (1997) 228 ITR 61 
(AAR)].

Conclusion
The above legal framework of Advance Ruling 
provides benefits by way of helping the applicant in 
planning their income-tax affairs well in advance, 
bringing certainty in determination of income-tax 
liability, helps in avoiding long-drawn and expensive 
litigation, sorts out complex issues of income tax 
including Double Taxation Avoidance Agreement, and 
moreover, its expeditious and binding nature. 
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