
 INTERNATIONAL TAXATION 

THE CHARTERED ACCOUNTANT  november  2012 119www.icai .org

Recent Important International Tax 
Developments - Snapshot

Lower Withholding Tax Rate on External Commercial 
Borrowings (ECBs) 
In order to help Indian companies raise long term low-
cost foreign borrowings, tax incentives were introduced 
by the FA 2012 by providing for a lower rate of tax 
and withholding under the Income-tax Act, 1961 (‘the 
Act’) in respect of interest on overseas borrowings in 
foreign currency made by Indian companies, subject to 
certain prescribed conditions.

Today, we are living in a dynamic environment and policy changes are happening at a 
scorching pace. New developments have taken place on the international tax horizon as well, 
ranging from new judgments providing better insights to the long drawn points of litigation 
on the international tax scenario to issue of various Circulars/Notifications governing the 
new provisions introduced vide the Finance Act 2012 (‘FA 2012’). In this article, we will 
briefly focus on the recent developments on the international tax scenario: the introduction 
of Rules governing the Tax Residency Certificate (‘TRC’) as well the Circular issues that 
provides various clarifications in respect of the provisions of the newly introduced Section 
194LC in the FA 2012 that provides for a lower withholding rate on the interest payments to 
a nonresident in respect of borrowings made in foreign currency, if the prescribed conditions 
are fulfilled.
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To clarify on the India-Mauritius Double Taxation 
Avoidance Agreement (DTAA) controversy, CBDT then 

issued a Circular in year 2000 stating that the Mauritius 
TRC issued by the Mauritius Tax Authorities should be 

regarded as sufficient evidence of treating a person to 
be tax resident of Mauritius as well as the beneficial 

ownership to be in Mauritius and that, such companies 
were entitled to claim treaty benefits. The validity of 

such Circular has been upheld in various judgements.

The section reads as below:
(1) “Where any income by way of interest referred 
to in sub-section (2) is payable to a non-resident, 
not being a company or to a foreign company by a 
specified company, the person responsible for making 
the payment, shall at the time of credit of such income 
to the account of the payee or at the time of payment 
thereof in cash or by issue of a cheque or draft or 
by any other mode, whichever is earlier, deduct the 
income-tax thereon at the rate of 5% .
2) The interest referred to in sub-section (1) shall be 
the income by way of interest payable by the specified 
company,—
(i) in respect of monies borrowed by it at any time 

on or after the 1st day of July, 2012 but before the 
1st day of July, 2015 in foreign currency, from a 
source outside India,—
(a) under a loan agreement; or
(b) by way of issue of long-term infrastructure 

bonds,
 as approved by the Central Government in 

this behalf; and
(ii) to the extent to which such interest does not 

exceed the amount of interest calculated at the 
rate approved by the Central Government in this 
behalf, having regard to the terms of the loan or 
the bond and its repayment.”

As per the provisions of the section, the interest 
payments made to a nonresident on foreign currency 
borrowings from a source outside India, would be 
subject to a lower tax and withholding rate of 5%, 
subject to the following conditions:
► Borrowings should be made between 1st July 2012 

and 30th June 2015 by way of:
(a) Loan agreement or

(b) Issue of long-term infrastructure bonds,
 as approved by the Government of India (‘GOI’) in 

this behalf.
► The rate of interest in respect of the above shall be 

as approved by the GOI having regard to the terms 
of the loan/bond and its repayment.

Automatic Route
Further, the CBDT has issued a Circular1, enlisting 
conditions which need to be fulfilled for automatic 
route approval of the GOI, for the purposes of Section 
194LC, with the intent of reducing compliance burden 
and hardships to the Indian companies.

As per the circular, any loan agreement/bond issue 
in foreign currency from a source outside India would 
be treated as approved by GOI on satisfaction of the 
prescribed conditions.

Conditions to be satisfied in respect of issue of loan 
agreements:
► There should be an agreement under which such 

borrowing has been done (‘Agreement’).
► The monies borrowed by the Indian company 

under the Agreement should comply with Indian 
foreign exchange regulatory laws i.e., the ECB 
Regulations, either under the automatic route or 
the approval route.

► The funds borrowed should comply with the 
end use restrictions and other conditions laid out 
by the Reserve Bank of India (RBI) under the 
ECB Regulations during the entire term of the 
Agreement.

► The borrowing company should obtain a Loan 
Registration Number (LRN) issued by the RBI in 
respect of the Agreement.

► No part of the borrowing should have taken place 
under the Agreement prior to 1st July 2012.

► It should not be a case where an existing agreement 
for borrowing in foreign currency is restructured 
solely for taking benefit of reduced withholding 
tax rate.

Conditions to be satisfied in respect of issue of long-
term infrastructure bonds:
► The bond issued by the Indian company should 

be authorised under the ECB Regulations, either 
under the automatic route or the approval route.

► The bond issue should obtain the LRN from the 
RBI.
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► The bonds issued should have original maturity 
term of three years or more.

► The bond issue proceeds should be utilised in the 
‘infrastructure sector’ only, which shall have the 
same meaning as is assigned to it by the RBI under 
the ECB Regulations.

Further, the circular also prescribes the rate of 
interest to be charged on such foreign borrowings that 
can be considered as the approved rate. Accordingly, 
any rate of interest with an ‘all-incost’ ceiling specified 
by the RBI under the ECB Regulations applicable to 
the borrowing under the Agreement or through a bond 
issue, as applicable to the tenure of loan/bond would be 
treated as the approved rate of interest for the purpose 
of lower withholding tax rate of 5%.

Approval Route
Any long-term infrastructure bond issue which satisfies 
the other conditions but is not covered under the ECB 
Regulations would be approved by the GOI on a case-
to-case basis. The bond issuer may, in that case, obtain 
specific approval by making an application to Member 
(IT), CBDT with relevant details of the purpose, period 
and rate of interest.

Comments
This Circular provides certainty and clarity to 
taxpayers who are seeking to avail relief of lower tax 
and withholding rates on the specified borrowings 
in foreign currency. The Circular also clarifies that 
the benefit would not be available where any part of 
the borrowing has taken place prior to 1st July 2012. 
While the benefit of Section 194LC is meant to be 
given to monies borrowed during a specified period  
(1st July 2012 to 30th June 2015), the Circular seems 
to restrict benefit to those cases where no part of the 
borrowing should have taken place under the relevant 
agreement before 1st July 2012. While it is not very 
clear, one may need to explore routes of fact specific 
approval if any of general conditions are not satisfied. 

Tax Residency Certificate (‘TRC’)
To clarify on the India-Mauritius Double Taxation 
Avoidance Agreement (DTAA) controversy, CBDT 
then issued a Circular2 in year 2000 stating that the 
Mauritius TRC issued by the Mauritius Tax Authorities 

should be regarded as sufficient evidence of treating a 
person to be tax resident of Mauritius as well as the 
beneficial ownership to be in Mauritius and that, such 
companies were entitled to claim treaty benefits. The 
validity of such Circular has been upheld in various 
judgements3. 

Till recently, there were no specific requirements 
under the Act to grant tax treaty benefits to a NR 
taxpayer on the basis of TRC. However, FA 2012 
introduced provisions in the Indian Tax Laws requiring 
nonresidents (‘NRs’) to furnish a TRC, as obtained 
from the Government of the country of their residence 
containing prescribed particulars to avail the benefit 
of any DTAA. FA 2012 has introduced Sections 90(4) 
and 90A(4) with mandating furnishing of TRC with 
prescribed particulars in order to avail treaty benefits.

Section 90(4) reads as below:
“An assessee, not being a resident, to whom an 
agreement referred to in sub-section (1) applies, shall 
not be entitled to claim any relief under such agreement 
unless a certificate, containing such particulars as may 
be prescribed, of his being a resident in any country 
outside India or specified territory outside India, as the 
case may be, is obtained by him from the Government 
of that country or specified territory”

Such a mandatory requirement of TRC is 
introduced in the Act to ensure that DTAA benefits 
are available only to residents of a particular country 
and prevent residents of a third state from claiming 
DTAA benefits. Such practice is in lines with tax laws 
in various jurisdictions like UK, US, Japan, Spain, 
China, Mexico, etc.

On 17th September 2012, the CBDT issued a 
Notification4 introducing the Rules prescribing the 

The Rules prescribing details to be included in TRC 
were long awaited and provide various clarifications. 

The details, as prescribed, include details and 
certification about the residential status of the NR from 

the Government of the country of its residence. The 
Forms prescribed for residents may provide guidance 

for enabling the NRs to comply with TRC obligation.
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2 Circular No. 789 dated 13th April 2000
3	 UOI	Vs.	Azadi	Bachao	Andolan	(263ITR	706);	Universal	International	Music	BV	[2011-TII-22-ITAT-MUM-INTL];	Praxair	Pacific	Limited,	Mauritius	[326	ITR	

276]; E*Trade Mauritius Ltd Vs. ADIT & Others [324 ITR 1]
4	 Notification	No.39/F.No.142/13/2012–SO	(TPL)
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There still remain various issues/practical challenges 
that may arise while obtaining such TRC so as to 
enable obtaining the benefits under the DTAA. It 

is possible that the Country of Residence (COR) of 
NR already has prescribed procedure for making 

application requesting for TRC. The procedure may 
include standard form in which the taxpayer may need 
to make the application as also the form in which the 
tax authorities would issue TRC. The tax authorities 

of overseas jurisdictions may not be willing to make 
any deviation from their procedure. What would be the 

implications in such a scenario or what route would the 
NR need to resort to in such a scenario?

format of application and procedure for obtaining  
TRC.

Date of applicability
Based on the reading of Explanatory Memorandum, 
Notes to Clauses as also well settled principles of 
applicability and harmonious reading of law as in 
force on the first day of assessment year, it is possible 
to construe that such TRC provisions will apply from 
AY 2013-14 (i.e. FY 2012-13) for recipient of income. 
However, the issue on the date of applicability cannot 
be considered to be free from doubt. 

Rules relevant for obtaining TRC by NRs
The NRs are required to obtain a TRC duly verified  
by the Government of the country of which the  
NRs claim to be residents for the purposes of  
tax.

The Rules do not specify any standard format in 
which TRC needs to be obtained by the NRs. The 
Rules prescribe that TRC obtained by the NR should 
contain the following information:
► Name of the taxpayer;
► Status (individual, company, firm etc.) of the 

taxpayer;
► Nationality (in case of individual);
► Country of incorporation or registration (in case of 

others);
► The taxpayer’s tax identification number (TIN) 

in the country of residence. In case TIN is not 
available, then, a unique number on the basis of 
which the person is identified by the Government 
of the country;

► Residential status for the purposes of tax;
► Period for which the certificate is applicable; and
► Address of the taxpayer for the period for which 

the certificate is applicable.

Rules relevant for furnishing TRC by residents in 
India
In order to obtain TRC, a resident taxpayer needs to 
make an application in prescribed Form 10FA to the 
Tax Authority of India. The Tax Authority, on receipt 
of such application and being satisfied in this behalf, 
is required to issue a TRC in respect of such resident 
taxpayer for which also a separate Form 10FB is 
prescribed.

In addition to the particulars as stated above in 
case of the NRs, the resident taxpayers are required 
to submit the details in the application form about 
the basis on which the status of being tax resident in 
India is claimed, the purpose of obtaining TRC, the 
period for which TRC is requested, the address during 
the relevant period, and the PAN/TAN number (if 
applicable). The resident taxpayer also needs to attach 
documents supporting its claim of being a tax resident 
of India.

The form of TRC as issued by the Tax Authority 
confirms tax residence of a person in India. In addition, 
it provides details of the resident taxpayer’s name, 
status, PAN and address during the period of TRC.

Implications on NR who is the recipient of income 
► TRC though essential is not sufficient for availing 

benefit of Treaty. The judicial precedents and the 
Explanatory Memorandum suggest that, it would 
not prevent the tax department from making 
further enquiries as to the satisfaction of conditions 
of treaty. TRC can be ignored if the treaty is abused 
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for the fraudulent purpose of evasion of tax. The 
tax department may not be prevented from making 
enquiries about determining fulfillment of treaty 
conditions.

► The obligation of obtaining TRC under Section 
90(4) may apply to a person who is resident as per 
ITA and turns a treaty resident of the other country 
due to tie breaker rule of the applicable DTAA. 

Comments
The Rules prescribing details to be included in TRC 
were long awaited and provide various clarifications. 
The details, as prescribed, include details and 
certification about the residential status of the NR 
from the Government of the country of its residence. 
The Forms prescribed for residents may provide 
guidance for enabling the NRs to comply with TRC  
obligation.

Issues under consideration/Practical challenges:
However, along with such clarifications brought in 
by such Notification, there still remain various issues/
practical challenges that may arise while obtaining such 
TRC so as to enable obtaining the benefits under the 
DTAA. Following are the various open issues/practical 
challenges that may need addressal/clarifications from 
the tax authorities:
► It is possible that the Country of Residence 

(COR) of NR already has prescribed procedure 
for making application requesting for TRC. The 
procedure may include standard form in which the 
taxpayer may need to make the application as also 
the form in which the tax authorities would issue 
TRC. The tax authorities of overseas jurisdictions 
may not be willing to make any deviation from 
their procedure. What would be the implications in 
such a scenario or what route would the NR need 
to resort to in such a scenario?

► What would be the implications/safe-guard options 
available to NR in case TRC is not furnished by 
the tax authorities of overseas jurisdiction despite 
application by the payee?

► Mere presence of TRC would not dilute rigor of 
provisions of Section 206AA and the same would 
continue to govern irrespective of furnishing of 
TRC by an NR. 

► Can a view be taken that Section 90(4)/90A(4) 
has no relevance to withholding tax obligation or 
has Section 90(4) to be interpreted to mean that 
it applies as equally to withholding tax provisions 
and the benefit of treaty can be considered by 

payer for the purposes of withholding tax only if 
condition of Section 90(4) is fulfilled?

► The Rules in respect of such TRC provisions were 
notified on 17th September, 2012 and the date of 
effect is stated to be 1st April, 2013. Accordingly, 
whether the same would be applicable for 
transactions entered on or after 1st April, 2013  
or would be applicable during assessment year 
2013-2014? 

 Also, whether such provisions will be applicable 
to transaction triggering withholding tax liability 
before such Rules were notified (i.e. TRC 
provisions will not apply prior to 17th September, 
2012) is another grey area. 

► How will such provisions governing TRC be 
applicable in a scenario wherein an entity is treated 
as a particular form of legal entity in India, whereas 
the overseas treaty jurisdiction treats the same as 
a different form of legal entity (eg. A partnership 
firm)?

► Whether the presence of TRC would dilute  
the provisions of Section 206AA or whether 
the same would continue to govern irrespective 
of furnishing of TRC by an NR, if PAN is not 
furnished separately.

The above are practical challenges assessees 
are likely to face and only clarifications from the 
tax authorities would help address the above issues/
practical challenges that may arise while implementing 
the new provisions governing the TRC. ■
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