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Scheme of Arrangements: Role of the High 
Court

An attempt has been made in this article to analyse the role and power of the High Court in sanctioning the scheme of 
arrangement.

With the IPL season over recently, it would be apt to 
add flavour of cricket. In the scheme of arrangement 
or compromise (Scheme), the High Court (Court) acts 
like an umpire in cricket who has to see that both the 
teams play according to the rules and do not overstep 
the limits. But how best the game is to be played is left 
to the players and not to the umpire1.

Essentially the provisions concerning the Scheme 
are stipulated under the Companies Act, 1956, (the Act) 
and the Companies (Court) Rules, 1959 (the Rules). 
Sections 390 to 394 of the Act are the basic Sections 
which deal with the Scheme.The other provisions of the 
Act which deal with meetings of the requisite class and 
procedural requirements for convening and holding 
such meetings are also essential to note. The Rules 
relevant for the purpose of sanction of the Scheme are 
rules 6, 7, 9, 10 and 59 to 87. The Scheme is primarily 
the Court supervised process. Section 391 of the 
Act, clothes the Court with the power to sanction the 
Scheme. Section 392 empowers the Court to supervise 
the carrying out of the Scheme or to modify the same and 
to order the winding up if deemed necessary. Section 
394 inter alia gives power to the Court either through 
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the order sanctioning the Scheme or by a subsequent 
order to make provisions for certain matters including 
incidental, consequential and supplemental matters 
as are necessary to secure that the re-construction or 
amalgamation is fully and effectively carried out. 

In the Scheme, the Court is primarily involved 
at three stages (i) firstly, when the applicant seeks 
directions to call the meeting(s) of the requisite class; 
(ii) secondly, when the applicant seeks its sanction for 
the Scheme based on compliance of directions earlier 
given and the applicable provisions of the law; and (iii) 
thirdly, if need be, when its directions are sought for the 
proper working of the sanctioned Scheme.

How should the Court act while sanctioning the 
Scheme?
The Court doesn’t simply sanction’s the prayer of the 
members’ or the creditors’, as the case may be, as 
expressed in the resolution passing the Scheme. In 
exercising its discretion to sanction the Scheme, the 
Court considers, first, whether the statutory provisions 
have been fulfilled; secondly, whether the classes were 
fairly represented by those who attended the meeting; 
thirdly whether the statutory majority was acting bona 
fide; and, fourthly, whether the Scheme is such which 
a “man of business” would reasonably approve. The 
celebrated principles as laid out by the apex court2 and 
on which the Court usually rely while considering the 
Scheme are summarised below:
1. The requisite statutory procedure for supporting 

the Scheme has been complied with and that the 
requisite meetings have been held; 

2. The Scheme is backed up by the requisite majority 
vote as required; 

3. At the meeting requisite class persons had the 
relevant material to enable them arrive at an 
informed decision for approving the Scheme. The 
majority decision of the concerned class is just and 
fair to the class as a whole so as to legitimately bind 
even the dissenting members of that class; 

4. Necessary material is placed before the voters at 
the meetings concerned; 

5. The requisite material is placed before the Court 
and the Court is satisfied about the same; 

6. The proposed Scheme is found not to be violative 
of any provision of law and is not contrary to 

public policy. For ascertaining the real purpose 
underlying the Scheme with a view to be satisfied 
on this aspect, the Court, if necessary, can pierce 
the veil of apparent corporate purpose underlying 
the Scheme and can judiciously X-ray the same;

7. The requisite class acted in bona fide and in good 
faith and did not coerce the minority;

8. The Scheme as a whole is just, fair and reasonable 
from the point of view of prudent men of business 
taking a commercial decision beneficial to the 
class represented by them for whom the Scheme 
is meant; and 

9. Once the aforesaid broad parameters are found 
to have been met, the Court will have no further 
jurisdiction to sit in appeal over the commercial 
wisdom of the majority of the class of persons who 
with their open eyes have given their approval to 
the Scheme even if in the view of the Court there 
would be a better Scheme for the company and its 
members or creditors. 

Are the powers of the Court different under 392 
and 394? Can the Court modify the Scheme? Can 
the Court order winding up in the Scheme? 
Section 392 (1)(b) stipulates that the Court may give 
such directions in regard to any matter or make 
such modifications in the Scheme as it may consider 
necessary for the proper working of the Scheme. 
Under Section 392(2) the Court has power to make an 
order of winding up if it is satisfied that the Scheme 
sanctioned under Section 391 cannot be worked 
satisfactorily with or without modifications. On the other 
hand, Section 394(1)(vi) restricts this power essentially 
to incidental, consequential and supplemental matters 
only. Plain reading suggests that powers of the Court 
under Section 392(1)(b) are of wider amplitude than 
the powers under Section 394(1)(vi). 

The scope of the Court’s power under Section 
394(1)(vi) are merely intended to deal with such matters 
as may be incidental, consequential and supplemental 
to the amalgamation in the sense that direction with 
regard to these matters as necessary to give effect to 
the amalgamation and reconstruction and to make it 
complete and effective3. 

The Court exercises supervisory powers over the 
carrying out into reality the Scheme sanctioned by it. If 
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any difficulties arise in the working out of the Scheme, 
the Court can modify the same, so that its purpose can 
be achieved for the mutual advantage and benefit of 
requisite class of persons who are parties to it4. 

The framers of the law in India have conferred 
statutory powers on the Court to make such 
modifications in the Scheme as the Court may consider 
necessary for its proper working5. The power of widest 
amplitude are conferred on the Court under Section 
392 and this extends not only to giving directions but 
also to making such modification in the Scheme as 
the Court may consider necessary, the only limitation 
on the power of the Court being that such directions 
should be given and modifications should be made for 
its proper working6. Thus the direction or modification, 
whatever is necessary, is only to ensure proper working 
of the Scheme to achieve that object and no other. 

Section 392 creates a duty on the Court to supervise 
the carrying out of the Scheme and this power and duty 
was created to enable the Court to take steps from time 
to time to remove all obstacles in the way of enforcement 
of a sanctioned Scheme. While sanctioning, the Court 
shall anticipate some hitches and difficulties which it 
can remove by the order of the sanction. So long as the 
basic nature of the arrangement remains the same the 
power of modification of the Court is unlimited, the only 
limit being that the modification should be necessary 
for the working arrangement. It must be noted that the 
power of the Court does not extend to re-writing the 
Scheme in any manner7.

Section 392(2) stipulates that if the Court is satisfied 
that the Scheme sanctioned under Section 391 cannot 
be worked satisfactorily with or without modifications 
it may, either on its own motion or on the application 
of any person interested in the affairs of the company, 
make an order winding up the company, and such an 
order shall be deemed to be an order made under 
Section 433 of this Act. However, if the Scheme can be 
worked as it is or by making modifications, the Court 
will have no power to wind up the Company under 
Section 392(2)8.

It cannot be said that where the Scheme is governed 
by the provisions of Section 394, Section 392 would 
have no application.

The exigencies, facts and circumstances play 
dominant role in passing any order under Sections 391 
to 394 after sanctioning of the Scheme. The Court is 
not powerless and it can never become functus officio. 
Sections 391 to 394 should be construed to be are 
interlinked and interconnected9. 

To what extent the Court can interfere in valuation? 
The valuation of shares is a technical matter and it 
requires considerable skill and experience. The Court 
while sanctioning the Scheme does not function as an 
Appellate Court and as such the Court’s obligation is 
limited to be satisfied that the valuation is done by an 
independent body in accordance with law. The Court 
need not ascertain mathematical accuracy of the 
valuation on the basis of an arithmetical test.

It is no-brainer to guess that there are bound to be 
differences of opinion among accountants as to what is 
the correct value of the shares of a company. The test 
of fairness of valuation is not whether the offer is fair to 
a particular member, who may have reasons of his own 
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4 D.S. Venkatraman vs. Gujarat Industries Pvt. Ltd., (1977) 47 CompCas 352 Bom
5 Mansukhlal vs. M.V. Shah, 1976 46 Comp. Cas. 279
6 S. K. Gupta & Anr vs. K. P. Jain & Anr., AIR 1979 SC 734
7 Reliance Natural Resources Ltd. vs. Reliance Industries Ltd., (2010) 156 Comp Cas 455(SC) (Hon. B. Sudershan Reddy, J., dissenting)
8 J.K. (Bombay) (P) Ltd. vs. New Kaiser-I-Hind Spg. & Wvg. Co., (1970) AIR 1041
9 Reliance Natural Resources Ltd. vs. Reliance Industries Ltd., (2008) 82 SCL 303 Bom
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for not agreeing to the valuation, but the overwhelming 
majority of the members’ who have approved of the 
valuation. The Court should not interfere with valuation 
in the absence of it being shown to be vitiated by fraud 
and malafide. The mere fact that determination done 
by slightly different method might have resulted in 
different conclusion would not justify interference of 
the Court10. 

Can the Court stay criminal proceedings while 
sanctioning the Scheme?
Section 391(6) stipulates that the Court may, at any 
time after an application has been made to it, stay 
the commencement or continuation of any suit or 
proceeding against the company on such terms as the 
Court thinks fit, until the application is finally disposed 
off. The phrase "proceeding" as employed by sub-
section (6) is of wide import. It is pertinent to note that 
the word "proceeding" has not been defined by the Act. 
There are conflicting views of the Courts on whether 
word “proceeding” indicates that it is confined only 
to civil proceedings or does it also include criminal 
proceedings. 

The Bombay High Court took a view that Section 
391(6) cannot be utilised for staying criminal 
proceedings against the company for which the 
Scheme is proposed and that Section 391(6) would 
include only civil proceedings11. The Allahabad High 
Court has concurred with the views of the Bombay 
High Court12. The Gujarat High Court held that the 
Court has jurisdiction to stay even criminal proceedings 
pending against the directors and the company when 
the Scheme is moved before the court. The Rajasthan 
High Court has concurred with the views of the Gujarat 
High Court13. 

With all due respect, it is submitted that in this 
matter the better view seems to be that of the Bombay 
and the Allahabad High Court because the word 
“proceedings” as employed by sub-section (6) must 
be construed ejusdem generis with the expression 
‘suit’ used before it. This also seems to be the view of 
Delhi High Court14.

f the Scheme can be worked as  
it is or by making modifications,  
the Court will have no power 
to wind up the Company under 
Section 392(2).I

10 Hindustan Lever Employees Union vs. Hindustan Lever Ltd, (1995) 83 Comp. Cases 30
11 State of Tamil Nadu vs. Uma Investments Pvt. Ltd., (1977)  47 CompCas 242 ( Bom )
12 Alps Industries Ltd. , MANU/UP/0261/2010
13 TCI Infrastructure Finance Ltd., (2007) 79 SCL 35 (RAJ.)
14 Krishna Texport Industries Ltd. vs.  DCM Limited,  MANU/DE/0787/2008
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Conclusion
Thus, it can be inferred that the Court is not merely a 
rubber stamp or a registering authority in the Scheme 
and it tends to play a supervisory role within the 
contours of the broad parameters noticed hereinabove. 
The Court doesn’t express its opinion on the merits of 
the Scheme and its consideration is restricted to the 
issue that the Scheme is not violative of the principles 
of law, public policy and, is not opposed to public 
interest. To sum up the role of the Court in the language 
of cricket: 

 Laws of both cricket and Scheme are sufficently 
complex and covers numerous and specific 
matters of fair, unfair and dangerous play. In 
both the games, the umpire is the sole judge 
of what is fair, unfair and dangerous play. The 
Court acting as an umpire in the Scheme 
would interalia decide whether the bowler was 
throwing? Whether the bowler bowled “no-
ball” or “wide ball” or “dead ball”? Whether ball 
struck the ground before being caught or not? 
The distinction being that while the Court can 
exercise some powers suo moto in the Scheme 
in a game of cricket a batsman is not to be given 
out by an umpire unless there is an appeal from 
the fielding side. n


