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Issue of Equity and Preference Differential 
Right Shares – A Perspective

The year 2000 marked the birth of equity shares of different classes. Section 86 substituted by Companies 
(Amendment) Act, 2000 permitted issue of equity shares with differential rights as well as abolition of Section 88, 
which prohibited issue of shares with disproportionate rights. This article delves into the specifics of the above 
amendment as to the standing of equity and preference shares issue, post Companies (Amendment) Act, 2000 by 
public companies vis-à-vis private companies.

Pre December 2000 Scenario 
Pre December 2000, a public limited company could 
not issue equity shares of different classes while it could 
issue preference shares of different classes. Section 88 
of Companies Act, 1956 (The Act) prohibited compa-
nies from issuing equity shares with disproportionate 
rights with respect to dividend or voting right or in any 
other manner.

Section 88 of the Companies Act, 1956 exempted 
preference shares from this restriction, thereby allowing 
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a public company to issue preference shares with 
differential rights.

Thus, a public company could issue two classes of 
preference shares say Class X and Class Y with Class X 
shares enjoying superiority vis-à-vis Class Y shares say 
with respect to payment of dividend during lifetime of 
the company or in the liquidation proceeds in the event 
of company winding up. Thus, Class X preference 
shares could be paid first over Class Y preference 
shares in the situation of company being wound up.

Post December 2000 Scenario
The Companies (Amendment) Act, 2000 amended 
Section 86 permitting issue of equity shares with 
differential rights. 

Section 86 relates to new issues of share capital to 
be of only two kinds is as under:-

The share capital of a company limited by shares 
shall be of two kinds only viz. – 
a) Equity share capital – 

i) with voting rights; or
ii) with differential rights as to dividend, voting 

or otherwise in accordance with such rules 
and subject to such conditions as may be  
prescribed;

b) Preference share capital

A prima facie reading of Section 86 of the Act above 
along with abolition of Section 88, suggests that a 
way was paved for issue of equity shares of different 
classes with differential rights, unintentionally right 
to issue preference shares with different classes was 
eliminated.

So are public limited companies free to issue 
preference shares with differential rights if 
preference shareholders agree?
If one were to go by strict legal interpretation of Section 
86 and Section 88 of the Act, then the provision 
permitting preference shares with differential rights 

has not been separately made. But this would place 
the preference shares in a disadvantageous position  
vis-à-vis equity shares and may not find favour with the 
spirit and intent of the company law.

Continuing the same proposition, prior to the 
amendment of the Act in the year 2000, preference 
shares enjoyed this privilege, whereas a strict 
interpretation of the amendment would defeat the logic 
that equity shares with differential rights can be issued, 
preference shares with differential rights can not be 
issued.

So, a fair view can be taken that the Act does not 
expressly prohibit issue of preference shares with 
differential rights, say issue of two classes of shares – 
Class X and Class Y.

So what is the requirement to ensure enforceability 
of preference shares with differential rights?
The requirements are viz. – 
1. Specific terms of the issue of such class of 

preference shares are properly incorporated in the 
contractual documents of the shareholders and the 
company.

2. The Articles of Association of the company must 
clearly incorporate the terms for issue of class of 
preference shares with differential rights in line with 
Companies (Issue of Share Capital with Differential 
Voting Rights) Rules, 2001

Position for private companies with regard to issue 
of such class of preference shares with differential 
rights:
Private companies are less regulated so they can issue 
any type of shares, thus issue of preference shares with 
differential rights is permissible for private companies. 
This is in view of Sections 85 and 87 of the Act being 
inapplicable to private companies, permitting private 
companies to issue any sort of instrument.

Can public companies issue equity shares with no 
voting rights?
Section 86 of the Act states that two types of equity 
shares can be issued: 
1. Those with voting rights
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2. Those with differential rights as to dividend, voting 
or otherwise as per rules and subject to such 
conditions as may be prescribed.
The next question is ‘What constitutes differential 

voting rights?’
On a prima facie reading of Section 86 it can be 

argued that shares with zero voting rights is differential 
from say one vote equity share. Section 87 of the Act 
clearly specifies that equity shares are to carry voting 
rights in proportion to the share of paid-up equity 
capital of the company.

This clears any misconceptions as to whether 
equity shares with no voting rights can be issued, since 
there was no intention of the company law to bar equity 
shareholders from voting.

The differential voting rights in respect of equity 
shares would be available only on a poll. The right 
to vote on show of hands is available to any equity 
shareholder regardless of the extent of voting rights 
attached to equity shares held by them.

Position of Preference Shareholders as to Voting 
Rights
Section 87 (2) (b) of the Act states that a preference 
shareholder shall be entitled to vote on every 
resolution placed before the company at any meeting, 
if the dividend is due on such preference share capital 

or any part of such dividend has remained unpaid 
depending on type of preference share – cumulative 
or non-cumulative.

Characteristics of Shares with Differential Voting 
Rights
▪ These shares are like other equity shares with 

difference as to voting powers.
▪ These shares are listed and traded on stock 

exchanges. 
▪ Trading of these shares is usually at a discount.
▪ Investors in such shares are compensated with 

higher dividend.
▪ Some Indian companies which issued equity 

shares with differential rights are Tata Motors Ltd. in 
2008 and Gujarat NRE Coke Ltd. in 2009.

▪ Globally, companies like Google and Berkshire 
Hathaway have raised funds through issue of 
differential voting rights shares.

Conclusion
A harmonious interpretation of the provisions of 
Sections 86, 87 and 88 of the Companies Act, 1956 
as amended by the Companies (Amendment) Act, 
2000 is required while deliberating issue of equity and 
preference shares with differential rights especially 
in case of public limited companies. The spirit and 
intention of company law is paramount while issuing 
shares with differential rights. This will lessen the legal 
uncertainties on the subject of issue of shares with 
differential rights.

The provisions of Companies (Amendment) Act, 
2000 has brought equity and preference shares at par 
with respect to issue of shares with differential rights. 
Indian corporates have utilised this provision created 
by the company law to effectively raise capital and 
provided an avenue to investors to earn higher returns 
in terms of higher dividend. n

1234

n a prima facie reading of 
Section 86 it can be argued that 
shares with zero voting rights 
is differential from say one vote 
equity share. Section 87 of the 

Act clearly specifies that equity shares are to 
carry voting rights in proportion to the share 
of paid-up equity capital of the company. This 
clears any misconceptions as to whether equity 
shares with no voting rights can be issued, 
since there was no intention of the company 
law to bar equity shareholders from voting.

O

harmonious interpretation of 
the provisions of Sections 86, 
87 and 88 of the Companies 
Act, 1956 as amended by the 
Companies (Amendment) Act, 

2000 is required while deliberating issue of 
equity and preference shares with differential 
rights especially in case of public limited 
companies. The spirit and intention of company 
law is paramount while issuing shares with 
differential rights. This will lessen the legal 
uncertainties on the subject of issue of shares 
with differential rights. 

A


