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Income-tax Act
LD/60/80

CIT
Vs.

 BKI/HAM V.O.F.
October 14, 2011 (Uttarakhand)

[Assessment Year 1994-95]
Section 9 of the Income-tax Act, 1961 

- Income - Deemed to accrue or arise in India
Where a categorical finding of fact has been given by 
Appellate Tribunal that contract entered into by assessee 
Dutch company was for less than six months, it becomes 
absolutely clear that assessee did not have a permanent 
establishment in India as per Article 5(3) of Treaty of Indo-
Dutch DTAA and thus no part of the revenue earned by the 
assessee was taxable in India

A perusal of Article 5(1) of the Double Taxation 
Avoidance Agreement between India and Netherlands 
indicates that a “permanent establishment” means a 
fixed place of business through which the business of 
the enterprise is wholly or partly carried on. Article 5(2) 
of the treaty includes a place of management, a branch, 
an office, a factory, a workshop, a mine, an oil or gas 
well, a quarry or any other place of extraction of natural 
resources, a warehouse in relation to a persons providing 
storage facilities for others, a premises used as a sales 
outlet, an installation or structure used for exploration of 
natural resources provided that the activities continue for 
more than 183 days. Article 5(3) provides that a building 
site or construction, installation or assembly project 
constitutes a permanent establishment only where such 
site or project continues for a period of more than six 
months.

Article 5(3) of the treaty provides that in order to 
constitute a permanent establishment such site or project 
should continue for a period of more than six months. 
Such site or project, is provided under Article 5(2) of the 
treaty and, therefore, the site or project provided under 
Article 5(2) should continue for a period of more than six 
months in order to constitute a permanent establishment. 
Where a categorical finding of fact has been given by the 
Appellate Tribunal that the contract was for less than six 
months, it becomes absolutely clear that the assessee  
did not have a permanent establishment in India as per 
Article 5(3) of the treaty. 

Since the assessee did not have any permanent 
establishment in India within the meaning of Article 5 of  
the Double Taxation Avoidance Agreement entered 
between India and Netherlands, no part of the revenue 
earned by the assessee was taxable in India.

LD/60/81
Shell Technology India (P.) Ltd., In re

 December 21, 2011 (AAR)
Section 9 read with Section 195 of the Income-tax 
Act, 1961, read with Article 12 of DTAA between India 
and Netherlands – Income – Deemed to accrue or 
arise in India 
Where applicant Indian company entered into agreement 
with non-resident company for supplying financial ser- 
vices, namely, invoice processing, monitoring operational 
execution, SOX (Business Controls – Board) and goods 
receipts/invoice receipts and other services relating to 
accounts payable/receivable as well as general account-
ing and credit management services, consideration paid 
for such financial services received by applicant would  
not in the nature of fees for technical services

The applicant Indian company mainly renders 
technical services to overseas Shell group companies. 
The applicant has entered into a service level agreement 
with the Philippines branch of SSSABV-Netherlands, 
whereby that branch provides business support services 
to the applicant. The services to be provided include 
invoice processing, monitoring operational execution, 
SOX (Business Controls – Board) and goods receipts/
invoice receipts and other services relating to accounts 
payable/receivable. It also includes general accounting 
and credit management. For rendering these services, 
SSSABV charges a monthly operation fee based on the 
on-going tariff or on-going charges/rates agreed on the 
basis of the full time equivalent resources allocated for 
the services. The applicant has approached this authority 
with a view to ascertaining the taxability in India of the 
payments being so made to SSSABV and consequently 
on its obligation if any for withholding tax.

The Authority for Advance Rulings ruled that the 
applicant is said to be providing scientific and technical 
services to Overseas Shell group entities. SSSABV, a 
company incorporated in Netherlands, through its branch 
in the Philippines, is currently providing back office 
financial services relating to accounts etc. to the applicant. 
It is seen that software are installed for that purpose; but 
it has not been clarified whether they are installed in India 
or in the Philippines. It appears that this aspect may not 
matter, as the software is used by the Philippines branch 
of SSSABV for rendering the services to the applicant and 
not by the applicant itself, on the facts as now disclosed. 
Similarly, whether SSSABV Netherlands, has intellectual 
property rights on the software used, also does not 
appear to be material. As can be seen, the Netherlands 
company is providing through its branch, output to the 
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applicant through the services included in the agreement. 
From a look at the distribution of responsibilities amongst 
the two companies shown in the annexure, it is seen that 
SSSABV provides services to the applicant without any 
involvement of the applicant. In that context, it cannot be 
said that anything is made available to the applicant in 
terms of the agreement. It is also seen that the customer 
care centre is handled by SSSABV Netherlands through 
its branch in Philippines and a timing is fixed for contact. 
In one sense, it appears to be service through back 
office, rather than a support service. Since the services 
are rendered by SSSABV Netherlands though through 
its branch in Philippines, there is no occasion for taking 
the view, on the facts of the case, that the treaty that will 
be applicable would be the one between India and the 
Philippines. 

Therefore, the consideration paid for the financial 
services received by the applicant is not in the nature of 
fees for technical services within the meaning of Article 
12.5(b) of the DTAC between India and the Netherlands. 
Since there was no contention that SSSABV had a 
permanent establishment in India in terms of Article 5 of 
the DTAC between India and Netherlands, the payment 
received by SSSABV is not chargeable to tax in India. 
Since there is no liability to tax in India, the applicant has 
no obligation to withhold tax under section 195.

LD/60/82
CIT
Vs.

Kotak Securities Limited
October 21, 2011 (BOM)

[Assessment Year 2005-06]
Section 40(a)(ia) of the Income-tax Act, 1961 - 
Expenses disallowed – Interest, commission or 
brokerage etc. payable to a resident
Where in view of the undisputed decade old practice 
followed by both the assessee and the revenue, the 
assessee share broker had bonafide reason to believe 
that the tax was not deductible at source under Section 
194J on transaction charges paid to stock exchanges, 
the assessing officer was not justified in invoking Section 
40(a)(ia) and disallowing the business expenditure by way 
of transaction charges incurred by the assessee

Section 194J was inserted with effect from 1/7/1995,  
till the assessment year in question that is Assessment  
Year 2005-06 both the revenue and the assessee 
proceeded on the footing that Section 194J was not 
applicable to the payment of transaction charges and 
accordingly, during the period from 1995 to 2005 neither 

the assessee has deducted tax at source while crediting  
the transaction charges to the account of the stock 
exchange nor the revenue has raised any objection or 
initiated any proceedings for not deducting the tax at 
source.

The Bombay High Court held that if both the parties 
for nearly a decade proceeded on the footing that Section 
194J is not attracted, then in the assessment year in 
question, no fault can be found with the assessee in not 
deducting the tax at source under Section 194J of the 
Act and consequently, no action could be taken under 
Section 40 (a)(ia) of the Act. It is relevant to note that 
from AY 2006-07 the assessee has been deducting tax 
at source while crediting the transaction charges to the 
account of the stock exchange though not as fees for 
technical services but as royalty. It is further relevant to 
note that it is not the case of the revenue that on account 
of the failure on the part of the assessee to deduct tax at 
source, the revenue has suffered presumably because, 
the stock exchange has discharged its tax liability for the 
assessment year in question. In any event, in the facts of 
the present case, in view of the undisputed decade old 
practice, the assessee had bonafide reason to believe 
that the tax was not deductible at source under Section 
194J and, therefore, the assessing officer was not justified 
in invoking Section 40(a)(ia) and disallowing the busi-
ness expenditure by way of transaction charges incurred 
by the assessee.



Section 194J read with Section 9 of the Income-tax 
Act, 1961 - Deduction of tax at source - Professional 
or technical services, fees for
Transaction charges paid by the assessee share broker to 
the stock exchanges were not fees for managerial service 
falling under broad head of technical services under 
section 194J and, therefore, the assessee would be liable 
to deduct tax at source while crediting the transaction 
charges to the account of the stock exchange

Transaction charges are levied by the BSE on the 
members who enter into transactions in securities / 
derivatives through the BSE On-line Trading (BOLT) 
system provided by the BSE. BOLT system is a screen 
based system where the trading operations are made 
interactive by connecting the various stock brokers 
to the stock exchange though VSAT and lease line 
connections provided by the exchange to its members. 
The BOLT system provides all the data that is necessary 
for a intending buyer and intending seller of the respec- 
tive securities. When a best buy order is matched with 
the best sell, order the transaction is concluded. Under 
the BOLT system, members can proactively enter orders 
in the system which is displayed in the system till the full 
quantity is matched by one or more of counter orders and 
result into a transaction. In respect of the transactions 
carried out through the BOLT system, the exchange 
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collects transaction charges depending upon the value 
of the transactions.

The question before the Court was whether the said 
payment of transaction charges constituted payment of 
'fees for technical services' covered under Section 194J of 
the Income Tax Act, 1961 so as to hold that the assessee 
was liable to deduct tax at source at the time of crediting 
the transaction charges to the account of the stock 
exchange.

The Bombay High Court held that there is direct 
linkage between the managerial services rendered and 
the transaction charges levied by the stock exchange. 
The BOLT system provided by the Bombay Stock 
Exchange is a complete platform containing the entire 
spectrum of trading in securities. The BOLT system not 
merely provides the live connection between prospective 
purchasers and prospective sellers of the respective 
securities / derivatives together with the rates at which  
they are willing to buy or sell the securities, but also 
provides a mechanism for concluding the transaction 
between the two parties. The BOLT system withholds the 
identity of the two contracting parties, namely, the buyer 
and the seller of the respective securities / derivatives. 
Under the screen based BOLT system the entire trading 
system is managed and monitored right from the stage of 
providing the platform for the prospective buyers / sellers 
of the securities / derivatives till the date the deal struck bet- 
ween the two parties are finally settled in all respects. 
The very object of establishing the stock exchanges is 
to regulate the transactions in securities and to prevent 
undesirable speculation in the transactions. To achieve  
this goal, the stock exchange continuously upgrades its 
BOLT system so that the transactions carried on through 
that system inspire confidence in the general public and  
that the transactions are settled smoothly and  
expeditiously. Thus, the entire trading in securities is 
managed by the Bombay Stock Exchange through the 
BOLT system provided by the stock exchange. The 
argument that in the present case there was no contract 
for rendering technical / managerial service is without any 
merit, because, the very object of providing the BOLT 
system is to provide a complete platform for carrying 
on the trading in securities / derivatives. If a member of 
the stock exchange does not enter into any transaction  
under the BOLT system he is not required to pay the 
transaction charges. It is only if the member trades 
through the BOLT system the member is required to 
pay transaction charges depending upon the volume 
of trading because, once the trading through the BOLT 
system takes place the member is assured that the other 
contracting party is a genuine buyer or seller as the 
case may be and that the price offered by the opposite 
party would be in consonance with the norm laid down 
by the stock exchange and that the transaction would 
be settled efficiently and expeditiously. The fact that 
the stock exchange levies or collects lesser transaction 

charges where the value of the transaction is higher, 
cannot be a ground to hold that no managerial services 
are rendered by the stock exchange, because, what 
should be the criteria for levying the transaction charges 
is left to the discretion of the stock exchange. The fact 
that the transaction charge is based on the value of the  
transaction and not the volume of transaction is not 
determinative of the fact as to whether managerial 
services are rendered or not. In other words, whatever 
be the measure for levying the transaction charges, 
the fact remains that the stock exchange regulates and 
manages the entire trading activities on the exchange till 
the transactions are finally settled.

Unless the stock exchange constantly monitors 
the transactions relating to the sale or purchase of the 
securities right from the stage when the two contracting 
parties interact through the BOLT system, it would be 
impossible to ensure safety of the market. When there 
is considerable variation in the price of the securities 
offered to be sold or purchased the in-built system 
alerts and remedial measures are taken immediately so 
that no panic situation arises in the stock market. With 
a view to regulate the trading in securities, the stock 
exchange provides risk management and surveillance to 
the stock brokers to ensure the safety of the market. The 
surveillance function involves price monitoring, exposure 
of the members, rumour verification on a daily basis and 
take remedial actions like reduction of filters, imposition 
of special margin, transferring scrips on a trade to trade 
settlement basis, suspension of scrips / members, etc. 
These are some of the identified managerial services 
rendered by the stock exchange for which transaction 
charges are levied.

The fact that the BOLT system provided by the 
stock exchange has in-built automatic safeguards 
which automatically gives alert signal if the fluctuation 
in the prices of the securities exceed a particular limit 
prescribed by the stock exchange does not mean that the 
managerial services are not rendered, because, firstly, the 
in-built mechanism in the BOLT system itself is a part of 
the managerial service rendered by the stock exchange 
and secondly, even the in-built mechanism provided in 
the system is varied or altered by the stock exchange 
depending upon the circumstances encountered during 
the course of rendering managerial services.

The argument that the BOLT system is like a ATM 
system provided by the banks is also without any merit, 
because through the ATM system, no trading activity is 
carried on, whereas, through the BOLT system trading 
activity is carried on which is monitored / regulated / 
managed by the stock exchange. Therefore, the Tribunal 
was in error in holding that no technical or managerial 
services are rendered by the stock exchange by  
providing the BOLT system of trading in securities.

In the result, it was to be held that when the stock 
exchanges are established under the Securities  
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Section 40(b)(v). From the said clause it is not possible 
to ascertain the quantum or the amount of remuneration 
which is payable in terms of the supplementary partner-
ship deed. 

The first sentence in clause 2 of the supplementary 
deed dated 1st April, 1992 sates that the two partners 
will be the working partners. The second sentence in 
clause 2 stipulates that the total remuneration payable 
to the working partners shall be the amount permissible 
as remuneration to the working partners under the Act, 
as applicable from time to time. The question is whether 
the second sentence of clause 2 of the supplementary 
partnership deed read with clause 7 of the partnership 
deed, which states that the profits and losses will be 
equally divided and borne by the partners, satisfies the 
requirements of Section 40(b)(v). In other words, whether 
the two clauses read together quantify or stipulate the 
manner of quantifying the remuneration that is payable 
to the partners? Having examined the said clauses, on 
conjoint reading of clause 7 of the partnership deed dated 
1st May, 1976 and clauses 1 and 2 of the supplementary 
partnership deed dated 1st April, 1992, conditions of 
Section 40(b)(v) are not satisfied. 

Clause 2 of the supplementary deed has to be read 
along with clause 1 of the deed. These two clauses have 
to be read harmoniously and reasonably to understand  
the two covenants and give effect to their true meaning. 
The second sentence of clause 2 neither quantifies nor 
lays down the manner of quantifying the total remuner- 
ation payable to the partners. Clause 2 stipulates the 
maximum amount that can be paid as remuneration  
to the two partners but does not quantify the 
remuneration payable in a particular year. Quantum or  
the amount of remuneration and the manner of computing 
is not specified or stipulated but as noticed under clause 
1 has been left to be decided by a mutual agreement in 
future. 

The appellant in actual practice has not read and 
understood clause 2 as stipulating that the two partners 
are entitled to remuneration equal to the maximum 
amount stipulated in Section 40(b)(v). As per the return 
of income filed on 23rd August, 2007, the appellant firm 
had declared income of R1,44,59,522. It is prudent to note 
that as per the books and the Act R98,81,165 would be 
the maximum remuneration payable to the two partners 
but the remuneration actually paid was R21,40,000. 
This is admitted by the appellant and further in grounds 
of appeal it is stated that R98,81,165 represents the 
maximum amount payable under Section 40(b)(v) but not 
the amount that has been mutually agreed to be paid as 
remuneration. In other words, the appellant has accepted 
that clause 2 does not quantify or provide the manner 
of computing remuneration payable to the partners but 
stipulates the maximum amount payable. Thus, the limits 
specified under Section 40(b)(v) are incorporated and 
have become part and parcel of the partnership deed

Contracts (Regulation) Act, 1956 with a view to prevent 
undesirable transactions in securities by regulating the 
business of dealing in shares, it is obvious that the stock 
exchanges have to manage the entire trading activity 
carried on by its members and accordingly managerial 
services are rendered by the stock exchanges.  
Therefore, the transaction charges were paid by the 
assessee to the stock exchange for rendering the 
managerial services which constitutes fees for technical 
services under Section 194J read with Explanation 2 to 
Section 9(1)(vii) and hence the assessee was liable to 
deduct tax at source before crediting the transaction 
charges to the account of the stock exchange.

LD/60/83
Sood Brij & Associates

Vs.
 CIT

November 4, 2011 (DEL)
[Assessment Year 2007-08]

Section 40(b) of the Income-tax Act, 1961 - Expenses 
disallowed – Remuneration, interest etc. paid to 
partner by firm
Where partnership deed stipulates the maximum amount 
that can be paid as remuneration to the two partners but 
does not quantify the remuneration payable in a particular 
year, requirements of Section 40(b)(v) are not satisfied and, 
hence, remuneration paid to the partners cannot allowed 
as a deduction under Section 40(b)(v)

A partnership was formed between two partners 
to constitute the assessee firm. Under clause 7 of the 
partnership deed dated 1st May, 1976 profits and losses 
of the partnership, as the case may be, are to be divided 
and borne by the partners equally. Clause 1 of the 
supplementary partnership deed dated 1st April, 1992, 
authorizes payment of remuneration to the partners 
but does not quantify the same. It does not prescribe 
any method or manner to calculate and compute the 
remuneration. It states that the remuneration payable is 
to be mutually agreed between the partners from time to 
time. 

In the IT return of the firm, certain amount was  
claimed as a deduction towards salary/remuneration paid 
to the partners. This was disallowed by the Assessing 
Officer on the ground of violation of Section 40(b)(v).

The Delhi High Court held that clause 1 of the 
supplementary partnership deed dated 1st April, 1992 
requires a mutual agreement in future. The aforesaid 
clause, therefore, does not satisfy the requirement that 
the payment of remuneration should be in accordance 
with the terms of the partnership deed and that the 
remuneration should relate to payments made in the 
period after the date of said partnership deed. The 
Tribunal is, therefore, right in their conclusion that 
clause 1 of the supplementary partnership deed dated  
1st April, 1992, does not satisfy the requirements of  
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but not the amount or the quantum of remuneration. 
This is left undecided, unstipulated and left to the 
discretion of the two partners to be decided at a future 
point in time. Therefore, payment of R21,40,000 was 
not in accordance with the terms of the supplementary 
partnership deed dated 1st April, 1992 though authorized 
by the said deed. The remuneration was paid in terms 
of a subsequent understanding between the two partners 
regarding the quantum and the amount to be paid. The 
said understanding has not been brought on record and 
probably was an oral understanding. The appellant has 
not relied on or referred to any such “partnership deed” 
before the authorities, Tribunal or before the High Court.

On reading the supplementary partnership deed, in 
the present case, it is clear that the remuneration is not 
specified. The manner of computing the remuneration 
is not specified. On the other hand, the remuneration 
payable is left to future mutual agreement between the 
partners who are entitled to decide and quantify the 
quantum. Remuneration can be any amount or figure but 
not more than the maximum amount stated in Section 
40(b)(v) of the Act. Therefore, the requirements of Section 
40(b)(v) are not satisfied.

LD/60/84
Perfetti Van Melle Holding B.V., In Re

December 9, 2011 (AAR)
Section 90 of the Income-tax Act, 1961 read with 
Article 12 of the Indo-Dutch DTAA - Double taxation 
agreement - Existence of
Where applicant Dutch company along with Technology 
and Trademarks License Agreement entered into a 
Service Agreement with its group company under which 
applicant will incur cost in providing various operational 
and other support services for benefit of group companies 
by drawing its own resources as well as on those available 
from other Group Companies or third parties and will 
invoice cost incurred for providing such services on cost 
to cost basis without charging any mark up, payment to be 
made by India group of company for cost to be allocated 
by applicant is taxable in India 

PVM-Netherlands the applicant-Dutch company, 
is in the business of manufacture and sale of sugar 
confectionary and gum. It also provides operational and 
other support services for the benefit of companies of 
PVM Group situated in various countries. It has entered 
into a Service Agreement with its group company. 
Under the agreement, the Applicant will incur cost in 
providing various operational and other support services 
for the benefit of group companies by drawing its own 
resources as well as on those available from other Group 
Companies or third parties and will invoice the cost 
incurred for providing such services on cost to cost basis 
without charging any mark up. The employees and other 
personnel engaged by the Applicant for providing these 
services will not visit India.
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The applicant seeks advance ruling as to whether 
the payment to be made by PVM-India for the cost to be 
allocated by the Applicant PVM-Netherlands will not be 
taxable in India in the hands of the Applicant.

The Authority of Advance Rulings ruled that in the 
instant case, the services under the Services Agreement 
are in the nature of support services being provided by a 
holding company to a group entity. They are specific to 
the confectionary industry and are not general in nature. 
The focus of the services is to extend the benefit of the 
global experience of the group companies to PVM-India.

These services giving knowledge and experience of 
the confectionary industry to PVM-India are technical in 
nature. More so, in view of the fact that the Agreement 
clearly brings out the intention of the parties to assist PVM-
India by applying the experience of its sister concerns and 
group companies. Thus, they are technical in nature. 

The details of services clearly show that the service 
is in the nature of assistance to the team of the PVM-
India. Under some heads the Applicant will review the 
work of PVM-India and assist in maintaining standards 
as per group requirements. In some cases, there will be 
provision of guidelines/manual to PVM-India. Hence the 
services are not being carried out independently by the 
Applicant but are only to enable the PVM-India to be able 
to carry out its day-to-day tasks better.

The fact that the services are “continuous” does 
not by itself imply that they do not enable the recipient 
to independently apply the knowledge/skill that is  
provided. The word “enable” is used in the sense that 
the services should be such that they make the recipient 
able or wiser in the subject matter. This is even more 
evident from the fact that it is the recipient who applies 
the knowledge and skill and the provider only supports 
the recipient with knowledge and skill. The services in  
this scenario are continuous to ensure that the knowledge 
provided and applied by the recipient can be reviewed 
and continuous experience that is being gained globally 
can be supplied to the recipient for further enabling  
it to perform its tasks better.

When one party provides support to the other 
through provision of knowledge and experience and 
assists the employees of the other, it will surely apply this 
knowledge and skill even after the termination of the said 
agreement.

The recitals in the Service Agreement recognize 
“proprietary knowledge and processes” to PVM group. 
The two Netherland companies belong to PVM group and 
so are the rights in Technology and Trademarks License 
Agreement (TTLA) belong to them. The right to use these 
rights have been passed on through the TTLA from  
the two Netherland companies to the Indian company 
whereby the two Netherland companies have given 
right to use copyright of artistic work, trademarks, secret 
formula or process, information concerning industrial,  

commercial experience. The payment for such a 
consideration has itself been considered as royalty under 
Article 12.4 of the DTAC by the Applicant. In furtherance 
to the application or enjoyment of the right or information, 
a support system has been put in place in terms of the  
Service Agreement which is effective from the same 
date. The Service Agreement specifically recognizes the 
existence of proprietary knowledge, processes belonging 
to PVM group which include the two Netherlands 
companies. It also recognizes that Specified Services 
are required to be rendered to use such proprietary  
knowledge and processes on a continuous basis. The 
specified services are drawn from the experienced 
personnel under their employment as well as of the  
group companies or third parties. All such services are 
required in connection with the Trademarks, Technology  
and Know-how License Agreement through which the 
consideration in the form of royalty is flowing. More the 
efficiency in application in the manufacturing, quality 
control, costing, working capital control availability of 
finance, manpower and HR policies, advertisement of the 
products, IP protection to the trademark, legal support, 
developing strategies to enhance sales, etc. larger is the 
enjoyment of the rights conferred through TTLA. Thus  
one agreement gives the right to manufacture and 
the other agreement brings the efficiency in such  
manufacture. It is not a case where rights are given and 
the recipient is free to exploit them in the manner one  
likes. The recipient is bound to apply the specified 
services to optimize the profits to give maximum royalty 
amount which is based on the sales turnover. That apart, 
in the Technology and Trademarks License Agreement  
between the mother company of the PVM group, 
i.e., PVM Italy and PVM-India, which came into effect 
from July 2005, PVM Italy was entitled to a royalty of  
5 per cent on domestic sales and 8 per cent on export 
sales in respect of products manufactured and sold by  
PVM-India. However, under the present agreement, i.e., 
TTLA, the royalty payable on the products manufactured 
and sold by PVM India has been reduced to 2.5 per cent,  
2 per cent, and 1.5 per cent on various products.

The agreement covered provision of a number of 
services, but is not limited to them. The scrutiny of the 
services relates to accounting and finance, marketing, 
human resources and legal support. The allocation criteria 
for the cost of above services are net sales to 3rd parties 
as per the audited financial statement (of the recipient). 
The nature of services is tailor made for PVM group 
companies and also serve the purposes of provider’s 
own business. The services relating to accounting 
policy, procedure manual, loans and bank guarantees, 
marketing strategies once adopted do not require 
continuous monitoring in comparison with the process 
of manufacturing. These services do not require  
continuous rendition to the recipient. Therefore, the 
reference to continuation of the services which are 

1184



LEGAL UPDATE Legal Decisions

THE CHARTERED ACCOUNTANT     february     201254

‘not limited to’ such services are the ones which are 
related to manufacturing of the products to which TTLA 
pertains. The two agreements-Service Agreement and 
TTLA- are inextricably attached to each other or atleast 
complimentary to each other.

Thus, the services under the Service Agreement  
when read with TTLA, fall within the purview of Article 
12.5(a) of the DTAC as such services “are ancillary and 
subsidiary to the application or enjoyment of the right, 
property or information for which a payment described  
in paragraph 4 of this Article is received”.

LD/60/85
Crawford Bayley & Co.

Vs.
Union of India

December 1, 2011 (BOM)
[Assessment Year 2009-10]

Section 139 of the Income-tax Act, 1961 - Return of 
income
Where assessee filed return electronically, but duly signed 
copy of ITR-V Form posted by it had not been received by 
Central Processing Centre, and no assessment order was 
made yet, provisions of section 139(9) could be fulfilled by 
permitting assessee to file a verification of return before 
Assessing Officer

The petitioner had filed a return of income in the 
electronic format. It had been treated as invalid on the 
ground that the ITR V form had not been received by the 
Central Processing Centre of the Income Tax Department 
at Bangalore while the petitioner stated that the ITR V 
Form was remitted under certificate of posting initially on 
5-4-2010 and thereafter again on 18-5-2010.

The Bombay High Court held that treating a return filed 
by the assessee as an invalid return would have serious 
consequences. Parliament has in sub section (9) of section 
139 made adequate provisions for the Assessing Officer 
to furnish in the first instance a period of fifteen days to 
rectify a defect in the return. A provision has been made 
for extension of the period within which the defects have 
to be rectified. Thereafter under the proviso, it is stipulated 
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that where an assessee rectifies a defect even after the 
expiry of fifteen days or the further period allowed, but 
before an assessment is made, the Assessing Officer may 
condone the delay and treat the return as a valid return. 
These are powers which are vested in the Assessing 
Officer.

Though the Income Tax Department made a provision 
for electronic filing of returns, it appeared that the ITR V 
Form containing the due verification of the return of the 
assessee was required to be remitted only by ordinary 
post. The instructions specifically stipulate that the ITR V 
Form should not be sent either by registered post or 
by speed post or courier. The assessee has furnished 
adequate material before the Court in support of its 
contention that having filed the return electronically, it 
had also submitted the ITR V Form by ordinary post. In 
that view of the matter, the communication issued by 
the Income Tax Department on 21st March 2011 was 
thoroughly misconceived. The order of assessment for 
the relevant assessment year 2009 -10, had still not been 
passed. Hence, the provisions of section 139(9) could be 
fulfilled by permitting the assessee to file a verification of 
the return before the Assessing Officer within a period of 
one week.

LD/60/86
Nuclear Power Corporation of India Ltd., In Re

December 21, 2011 (AAR)
Section 245R of the Income-tax Act, 1961 read 
with Article 5 of Indo-Russia - Advance rulings - 
Procedure on receipt of application 
Where question as to whether payment to be made by 
applicant-resident to non-resident on transaction(s) of 
off-shore supply is chargeable under the Act is already 
pending in proceedings against payee-non-resident, 
entertainment of application for advance rulings is barred 
by clause (i) of proviso to section 245R(2)

The applicant-NPCIL is a company incorporated in 
India. According to the applicant, it had entered into four 
Offshore Supply Contracts with Russian company ASE. 
As per those contracts, the equipments and materials 
were to be sold outside India and the payments were also 
made outside India. No one connected with ASE who was 
present in India was involved in the activities associated 
with the offshore supply of such goods. The sales were  
on principal to principal basis.

In the instant application ruling is sought on the ques-
tion as to whether Russian supplier ASE is chargeable  
to tax as per the Act or under the Double Taxation  
Avoidance Convention between India and Russia in 
respect of the payment made by applicant NPCIL to 
Russian company ASE under the Offshore Supply 
Contracts. 

In the context of the admission that the Russian 
company which is the supplier and the other party to 
the transaction, was already assessed to tax, a doubt 
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was raised when the application came up whether the 
application would not be barred by clause (1) of the 
proviso to section 245R (2) and whether it would be 
proper to allow the application under section 245R(2) for 
giving a Ruling.

The Authority of Advance Rulings held that the proviso 
to section 245R(2) mandates that this Authority shall 
not allow the application, inter alia, where the question 
raised in the application “is already pending before any 
income-tax authority or Appellate Tribunal (except in the 
case of a resident applicant falling in sub-clause (iii) of 
clause (b) of section 245N), or any Court.” The exclusion 
is in respect of an issue relating to computation of the 
total income which is pending before any income-tax  
authority or Appellate Tribunal. The applicant has sought 
a Ruling in terms of section 245N(a)(ii) and the question 
raised by it relates not to the computation of its total 
income but its obligation in relation to the tax liability 
of non-resident ASE in respect of a transaction, it has 
undertaken as a resident. The obligation of the applicant 
under section 195 arises out of the obligation of the non-
resident party to the transaction to be taxed under the 
Act. 

In the case on hand, the income-tax authority had held 
that the gains arising out of the transaction(s) relied on, 
are taxable in terms of section 44BBB. An appeal had also 
been filed against it by the other party to the transaction, 

though subsequent to the filing of the application before 
AAR, but the order of assessment preceded the present 
application. The question raised in the application is 
whether the said payment is taxable in terms of the Act or 
the DTAC. The question of taxability of the amount paid or 
to be paid by the applicant to ASE was already pending 
before the income-tax authority when the application was 
filed and is now pending before the Appellate Tribunal.

What is barred by the proviso to section 245R(2) in 
the context of clause (1) thereof is the allowing of an 
application under section 245R(2) where “the question 
raised in the application is already pending before any 
income-tax authority, or Appellate Tribunal or any Court.” 
It is not necessary that when the question is sought to be 
raised by the applicant, the proceeding already pending 
must be against him. The significance of the dropping 
of the words, “in the applicant’s case” cannot be wholly 
ignored. That apart, the question raised, arises out of a 
transaction and the question can arise at the instance 
of either party to the transaction, the payer or the payee 
in the context of the obligation imposed respectively on 
them by the Act.

Since the question whether the payment made 
under the transaction was chargeable to tax under the 
Act was pending before the authorities under the Act 
arising out of an assessment against ASE, before the 
applicant approached this Authority the allowing of this 
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was added to the income of the assessee. It is on  
account of the aforesaid disallowance under Section 
40A(9) and the addition of excess depreciation 
that the AO initiated penalty proceedings under  
Section 271(1)(c). The rationale supplied by the AO 
for levying penalty is that the assessee had furnished 
“inaccurate particulars”.

The Delhi High Court held that on a careful perusal 
of the order, no finding of the AO could be traced with 
regard to the assessee having furnished inaccurate 
particulars. There was a vague reference to the fact that 
inaccuracies in the books of accounts which resulted  
in “keeping off” or “hiding” a portion of the income 
could be construed as furnishing inaccurate particulars.  
However, it was not followed up by saying that, in this 
particular case, he had come to a conclusion that such 
a circumstance existed. As a matter of fact there was 
no discussion with respect to the explanation given by 
the assessee. The AO has simply observed that w.e.f. 
01.04.1976, pursuant to the amendment made to the 
provisions pertaining to penalty, the onus for establishing 
mens rea has shifted on to the assessee. The order of 
the AO was without a finding on both aspects; that is, the 
assessee furnished inaccurate particulars, and that, the 
explanation given by the assessee was not bonafide. It 
is perhaps because of this reason that the CIT(A) in his 
order reversed the view taken by the AO The Tribunal in 
appeal preferred by the revenue affirmed the stand of 
the assessee. The Tribunal also observed that the AO 
had returned no finding that the assessee had furnished 
inaccurate particulars.

It was quite clear, in this particular case, that the AO 
having failed to record a finding that the assessee had 
furnished inaccurate particulars, the imposition of penalty 
under Section 271(1)(c) was a complete non-starter. This 
finding of fact had been affirmed by the Tribunal and there 
was no reason to disagree with the same. A mere erro- 
neous claim made by an assessee, though under a 
bonafide belief that, it was a claim which was maintain-
able in law, could not with more, lead to an imposition 
of penalty. In the instant case it was quite evident that 
both claims were made under the belief that they were 
maintainable in law. In regard to contributions made to  
the funds, the assessee genuinely differed with the 
statutory auditor. Similarly, with regard to claim of higher 
rate of depreciation on vehicles, it was based on the 
premise that the vehicles used by the assessee were 
in the nature of plant and machinery as these were the 
vehicles which were used to correct faults and to provide 
other services to its customers. The denial by the AO of 
these claims would not lead to the conclusion that the 
assessee had furnished inaccurate particulars. There  
was no dispute that the information with respect to 
both the claims was provided in the returns filed by the 
assessee and the documents appended thereto. There 
was no ground in the appeal impugning this fact.

application under section 245R(2) is barred. The bar is 
in entertaining an application where the question raised 
in the application is already pending before any income-
tax authority. Since the primary question, if not the only 
question, is whether the payment to be made by the 
applicant-resident to non-resident on the transaction(s) 
of off-shore supply is chargeable under the Act was 
already pending in proceedings against the payee-non-
resident, entertainment of the present application made 
by payer was barred by clause (i) of the proviso to section 
245R(2). Hence the application filed for Advance Ruling 
was rejected.

LD/60/87
CIT-Large Tax Payers Unit, New Delhi

Vs.
Mahanagar Telephone Nigam Ltd.

October 10, 2011 (DEL)
[Assessment Year 1998-90]

Section 271(1)(c) of the Income-tax Act, 1961 - 
Penalty – For concealment of income
Where merely certain claim of deduction was disallowed 
and AO has returned no finding of fact that the assessee 
has filed an inaccurate return, no penalty could be levied 
on assessee under section 271(1)(c)

The penalty was imposed by the revenue on account 
of disallowance of the claim made by the assessee in 
respect of contributions made to the Bombay Telephone 
District Staff Welfare Fund, a fund which is undeniably 
created for the welfare of its employees. A deduction in 
this regard was claimed by the assessee under Section 
40A(9) of the Act which was disallowed by the revenue. 
Further, the assessee claimed depreciation on vehicles 
used in rendering services to its customers at the rate 
of 25%, whereas the AO allowed the depreciation at 
the rate of 20% in accordance with rates stipulated in 
appendix (1) Rule 32 of the Income Tax Rules, 1962. The 
difference in the admissible claim which arose thereby, 
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It is quite clear on a reading of the observations  
made by the Supreme Court in UOI vs Rajasthan Spinning 
& Weaving Mills, (2009) 8 SCALE 231 that, it is not as 
if, penalty would get attracted once the revenue seeks 
to make an addition. For penalty to get attracted, the 
conditions stipulated in the concerned provision are 
required to be fulfilled. In this case the AO had returned 
no finding of fact that the assessee has filed an inaccurate 
return. Therefore, order passed by the Assessing Officer 
levying a penalty on the assessee under the provisions  
of Section 271(1)(c) was not just.

Service Tax
LD/60/88

Kishan M. Mehta & Co.
Vs.

CST, Ahmedabad
November 29, 2011 (CESTAT – AHD)

Section 73 read with Sections 68 & 70 
of the Finance Act, 1994 – Recovery 
of Service tax not levied or paid or 

short-levied or short-paid or erroneously refunded
Where proceedings have been initiated under sections 
68 and 70 for delayed payment and non-filing returns in 
time, but it was found that appellants have paid Service 
Tax and interest and also filed returns before any reminder 
was issued by Revenue and there was no suppression, no 

proceeding should have been initiated
The appellant practicing Chartered Accountant 

defaulted in payment of Service Tax in time, but paid 
the same late with interest and on a few occasions filed 
returns also later than the due date. Show Cause Notice 
was issued by the Revenue on 15-1-2007 initiating 
proceedings for imposing penalty under sections 76  
and 78.

The Tribunal held that the appellants have paid  
service tax and interest and also filed returns before any 
reminder was issued by revenue. The amount paid was 
found to be correct and there had been no differential 
service tax to be paid and show cause notice had been 
issued for several defaults over a period of 4 years. No 
suppression had been invoked and therefore this case 
was not covered by section 73(4) of Finance Act, 1994, 
which provides that the provisions of section 73(3) would 
not be applicable where there is a suppression of facts or 
mis-declaration etc. Commissioner (Appeals) had taken 
the view that this case was not covered by section 73(3) 
of the Act since the proceedings had been initiated for 
delayed payment and non-filing returns in time under 
section 68 and 70. However, the circular CBE&C circular 
No.137/167/2006-CX.4, dated 3-10-2007 issued by the 
Board clearly provides that there can be no proceedings 
under Finance Act, 1994 at all when the assessee is 
eligible for benefit of provisions of section 73(3). Therefore, 
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no show cause notice should have been issued and 
no proceedings should have been initiated. Therefore, 
the impugned order was set aside and the appeal was 
allowed with consequential relief.

Companies Act
LD/60/89

Copenship Singapore Pte. Ltd.
Vs.

Prime Impex Ltd.
September 6, 2011 (CAL)

Section 433 of the Companies Act, 
1956 read with Section 18 and 
Section 35 of Indian Stamp Act, 

1899 read with Section 57 of the Indian Evidence 
Act, 1872 - Circumstances in which company may be 
wound up by Court
Where the power of attorney was executed before notary 
for filing winding up of an Indian company and from the 
endorsement, seal and emblame, it was clear that stamp 
duty was duly paid in India, winding up petition could be 
filed in Indian Court through such power of attorney

The petitioning creditor is a company incorporated 
in Singapore. It entered into agreements as the owner 
of vessels. The Indian company was the charterer. It 
appeared that the petitioning creditor became entitled 
to demurrage. The parties agreed on June 8, 2010, to 
an amount of US$ 6,00,000 (and miscellaneous bank 
charges). The amount was to be paid by the company 
in two instalments, one of US$ 3,00,000 was to be paid 
by June 30, 2010 and the other of US$ 3,00,000 by July 
30, 2010. Some payments were made by the company. 
But they were in default with respect to the rest, i.e., US$ 
3,00,000. 

A winding up petition against Indian company was 
filed by the Singaporean company through power of 
attorney. The Indian company raised a technical point 
that the power of attorney executed before a notary  
public of Singapore and dated November 30, 2010,  
was not stamped in India as required under section 
3(c), read with section 18 of the Indian Stamp Act, 1899. 
Therefore, the winding up petition filed on the basis of 
such power of attorney was not admissible under section 
35 of the said Act.

The Calcutta High Court held that it appeared  
from the endorsement on the power of attorney that  
stamp duty was paid on December 9, 2010. The 
endorsement recognised it as stamp duty received 
by the State of Maharashtra. The payment was  
authenticated by a seal and the emblem of India.  
Therefore, judicial notice of such endorsement, seal 
and emblem had to be taken under section 57 of the  
Indian Evidence Act, 1872. Moreover, there is a 
presumption of regularity of the Government actions 
unless the contrary is proved (See section 35 read 

with section 114 of the Indian Evidence Act, 1872).  
No evidence to rebut the presumption was on record.  
There was no reason to believe that the power of attorney 
was unstamped or deficiently stamped. Accordingly, the 
company had no defence whatsoever to the claim of the 
petitioning creditor.

Further, it could be held in a summary way that the 
company was indebted to the petitioning creditor for 
a sum of US$ 300,000 in its Indian rupee equivalent at 
the rate of conversion on the date of this judgment and 
order. Furthermore, since the transaction out of which this 
debt arose was commercial. Therefore, the winding up 
application was to be admitted.

 
LD/60/90

Ketan V. Parekh
Vs.

Special Director, Directorate of Enforcement
November 29, 2011 (SC)

Section 35 of the Foreign Exchange Management Act, 
1999 read with Sections 5 & 14 of the Limitation Act, 
1963 – Appeal to High Court – Condonation of delay
Where appellants were prosecuting remedy before a 
wrong forum knowingly and there was total absence of 
good faith, which is sine qua non for invoking section 14 
of the Limitation Act, delay of about 3 years in filing appeal 
could not be condoned

On an information received from the Reserve Bank 
of India that M/s. Classic Credit Ltd. and M/s. Panther  
Fincap and Management Services Ltd. had taken 
loan of 25 lakh shares each of DSQ Industries Ltd. on 
1.3.2011 from M/s. Greenfield Investment Ltd, Mauritius 
and the Indus Ind Bank Ltd with whom M/s. Greenfield  
Investment Ltd. was maintaining NRE Account had  
informed that records did not indicate any such 
transaction, the Directorate of Enforcement, Mumbai 
conducted enquiries from different sources. Therefore, 
show cause notice was issued for taking action  
against them for contravention of the provisions of the 
Act. After hearing the noticees, the Special Director 
of Enforcement, passed order, whereby he held that  
some of the noticees had violated sections 3(d) and 6(3)
(e) of the Act and imposed penalty.

On appeal, the Appellate Tribunal at Bombay  
passed order and directed the appellants to deposit  
50% of the amount of penalty holding that the  
adjudication order is not ex facie bad when the price  
of the borrowed DSQ shares had not been discharged  
but was required to be paid by the appellants which 
normally can be at the place where creditor, i.e., GIL, 
resided or was engaged in business, i.e., Mauritius. 
Therefore, allegations of contravention of section  
3(d) could not be termed as ex facie bad, hence the 
appellants had no prima facie case and they had many 
questions to answer. 

Writ Petitions filed by the appellants against the 

O T H E R 
ACTS

1190



LEGAL UPDATELegal Decisions

THE CHARTERED ACCOUNTANT     february     2012 59

aforesaid order in Delhi High Court were dismissed in 
view of the judgment of the Supreme Court in Raj Kumar 
Shivhare v. Assistant Director, Directorate of Enforcement, 
(2010) 4 SCC 772.

Thereafter, the appellants filed appeals under  
section 35 of the Act before the Bombay High Court. 
They also filed applications for condonation of 1056 
days’ delay during which writ was pending before the 
Delhi High Court. The Division Bench of the Bombay 
High Court dismissed the applications for condonation  
of delay by observing that it does not have the power 
to entertain an appeal filed beyond 120 days and even  
though in terms of the liberty given by the Delhi High Court,  
the appellants could have filed appeals within  
30 days, but they failed to do so and, therefore, delay in 
filing the appeals could not be condoned.

The Supreme Court held that even though section 5 
of the Limitation Act cannot be invoked for condonation 
of delay in filing an appeal under the Act because that  
would tantamount to amendment of the legislative 
mandate by which special period of limitation has 
been prescribed. Section 14 can be invoked in an  
appropriate case for exclusion of the time during 
which the aggrieved person may have prosecuted with  
due diligence remedy before a wrong forum, but on 
a careful scrutiny of the record of these cases, it was 
satisfied that section 14 of the Limitation Act cannot be 
relied upon for exclusion of the period during which the 
writ petitions filed by the appellants remained pending 
before the Delhi High Court. 

A careful reading of the averments of the applicants 
showed that there was not even a whisper in the 
applications field by the appellants that they had been 
prosecuting remedy before a wrong forum, i.e., the Delhi 
High Court with due diligence and in good faith. Not 
only this, the prayer made in the applications was for 
condonation of 1056 days’ delay and not for exclusion of 
the time spent in prosecuting the writ petitions before the 
Delhi High Court. This showed that the appellants were 
seeking to invoke section 5 of the Limitation Act, which, 
cannot be pressed into service in view of the language 
of section 35 of the Act and interpretation of similar 
provisions by this Court.

There was another reason why the benefit of section 
14 of the Limitation Act could not be extended to the 
appellants. All of them were well conversant with various 
statutory provisions including FEMA. One of them was 
declared a notified person under section 3(2) of the 
Special Court (Trial of Offences relating to Transactions 
in Securities) Act, 1992 and several civil and criminal 
cases were pending against him. The very fact that they 
had engaged a group of eminent Advocates to present 
their cause before the Delhi and the Bombay High Courts 
showed that they had the assistance of legal experts 
and this seems to the reason why they invoked the 
jurisdiction of the Delhi High Court and not of the Bombay 

High Court despite the fact that they were residents of 
Bombay and had been contesting other matters including 
the proceedings pending before the Special Court at 
Bombay. It also appeared that the appellants were sure 
that keeping in view their past conduct, the Bombay High 
Court might not interfere with the order of the Appellate 
Tribunal. Therefore, they took a chance before the Delhi 
High Court and succeeded in persuading learned Single 
Judge of the Court to entertain their prayer for stay 
of further proceedings before the Appellate Tribunal. 
The promptness with which the counsel appearing for 
appellant made a statement before the Delhi High Court 
that the writ petition might be converted into an appeal 
and considered on merits was a clear indication of the 
appellant’s unwillingness to avail remedy before the 
High Court, i.e., the Bombay High Court which had the 
exclusive jurisdiction to entertain an appeal under section 
35. A writ petition may be dismissed on the ground of  
lack of territorial jurisdiction and the parties cannot be 
allowed to indulge in forum shopping. Furthermore, 
after having made a prayer that the writ petitions filed by 
them be treated as appeals under section 35, two of the 
appellants filed applications for recall of that order. No 
doubt, the Single Judge accepted their prayer and the 
Division Bench confirmed the order of the Single Judge 
but the manner in which the appellants prosecuted 
the writ petitions before the Delhi High Court leaves 
no room for doubt that they had done so with the sole 
object of delaying compliance of the direction given by 
the Appellate Tribunal and, by no stretch of imagination,  
it can be said that they were bona fide prosecuting  
remedy before a wrong forum; rather, there was total 
absence of good faith, which is sine qua non for invoking 
section 14 of the Limitation Act.

The issue deserved to be considered from another 
angle. By taking advantage of the liberty given by the  
Single Judge of the Delhi High Court, the appellants 
invoked the jurisdiction of the Bombay High Court under 
section 35 of the Act. However, while doing so, they 
violated the time limit specified. Indeed, it was not even 
the case of the appellants that they had filed appeals 
under section 35 of the Act within 30 days from the date 
of the order of Delhi High Court. Therefore, the Division 
Bench of the Bombay High Court rightly observed that 
even though the issue relating to jurisdiction of the Delhi 
High Court to grant time to the appellants to file appeals  
was highly debatable, the time specified in the order 
passed by the Delhi High Court could not be extended.

In view of the above discussion, the impugned order 
did not suffer from any legal infirmity. n
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