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Transfer Pricing – Tribunal Explains the Law

Transfer Pricing has evolved as one of the most debated issue of the decade in international taxation community. 
As scrutiny of the international transactions is still in the nascent stage, not only taxpayers but also the tax 
authorities are grappling with challenges while implementing the law. As globalisation of Indian economy continues 
to accelerate, transfer pricing persists to be on the high priority of the tax authorities in the near future. Over the 
years, the TP challenges faced by multinational enterprises operating in India have undergone a significant change. 
Controversies arose in the initial years of audit over fundamental issues such as time period (single vs. multiple 
year data) for comparability analysis, comparable companies, applicability of +/- 5% range, etc. Trend is changing 
and Indian revenue officials are widening their focus of transfer pricing scrutiny to the softer issues like corporate 
guarantee, marketing intangibles, etc. 

The importance of transfer pricing has grown 
manifold over the last few years for multi-national 
companies (‘MNC’) and revenue authorities alike. 
MNCs have been implementing innovative transfer 
pricing policies to optimise revenues and minimise tax 
costs. Now revenue authorities across the world are 
also increasingly adopting aggressive positions in an 
effort to tax the maximum possible income arising in 
course of international transaction in their respective 
jurisdiction. This has caused more than a fair share 
of headaches for the MNCs who are facing increased 
transfer pricing litigation and in many cases, revisited 
their transfer pricing strategies.

India, too, has not lagged behind in jumping on the 
transfer pricing bandwagon. Since, the introduction of 
transfer pricing regulations in 2001, focus on scrutiny 
of transfer prices in course of international transactions 
between two associated enterprises has increased. 
Consequently, one has witnessed adjustments made 
on account of transfer pricing doubling on a year on 
year basis.
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(Contributed by the Committee on International Taxation of the 
ICAI. Comments can be sent to citax@icai.org)

Given the innovative transfer pricing structuring by 
taxpayers, approach of revenue authorities in course 
of the transfer pricing proceedings and the lack of 
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adequate clarity on the various aspects of the transfer 
pricing legislations, a high portion of cases of transfer 
pricing adjustments are landing up before the Income-
tax Appellate Tribunals (‘ITAT’) for dispute resolution. 
In this scenario, the ITAT has played a stellar role more 
often than not in resolving the transfer pricing disputes 
by reasoned orders. 

In this article, we focus on few important recent 
decisions rendered by the ITAT in respect of complex 
transfer pricing issues.

1. The Asst. Commissioner of Income-tax, Mumbai 
Vs. M/s Maersk Global Service Center (India) P. 
Ltd. – ITA No. 3774/Mum/2011
Facts of the case:
•	 Taxpayer	 is	 a	 captive	 service	 provider	 rendering	
back	office	IT	enabled	services	such	as	data	entry,	
transcription and data of shipping documents such 
as bill of lading etc to its Associated Enterprises 
(‘AEs’).

•	 Taxpayer	earned	net	margin	of	7.90%

Taxpayer which were rejected by the TPO in course 
of the TP assessment proceedings.

•	 Under	Section	251	of	 the	Act,	 the	CIT(A)	has	 the	
powers	 to	confirm,	 reduce,	enhance	or	annul	 the	
assessment. Accordingly, it is the duty of the CIT(A) 
to examine the assessment order of the prejudice 
of the assessee.

•	 Departmental	 Representative	 (‘DR’)	 can	 examine	
and	 reject	 companies	 identified	 by	 the	 Taxpayer	
which were not rejected by a speaking order by the 
TPO.

ITAT’s ruling:
•	 The	ITAT	observed	that	the	said	9	companies	were	
identified	by	 the	Taxpayer	and	 formed	part	of	 the	
transfer pricing study prepared by the Taxpayer 
and submitted with the TPO. The TPO has rejected 
the said companies summarily without providing 
any reasons for the same. Following the decision 
of the Special Bench of Bangalore Tribunal in the 
case of Aztec Software & Technology Services Ltd. 
vs. ACIT (2007) 107 ITD 141 ITAT held that when 
the primary onus is discharged by the Taxpayer by 
appropriately conducting the transfer pricing study, 
onus shifts to revenue and the tax authorities are 
required to show that the said comparables are 
not in fact comparables. It is not open to the tax 
authorities to exclude the comparable cases given 
by the assessee at his whims and fancies.
In the present case, the ITAT observed that the 

TPO has failed to show as to how all or any of such 
cases are not comparable. Accordingly, one can draw 
a presumption that the cases are comparable.
•	 The	ITAT	further	observed	that	the	office	of	CIT(A)	

is forum for addressing grievances of the taxpayer. 
Disposing	 the	 grounds	 of	 appeal	 of	 the	 taxpayer	
is the duty of the CIT(A) whereas to enhance the 
income determined in an assessment is a power 
given to the CIT(A) which may or may not be 
exercised. As the power of the CIT(A) to modify the 
assessment order to the prejudice of the taxpayer 
cannot be equated with his duty to dispose the 
appeal, the ITAT held that the CIT(A) was not duty 
bound to pass the order adversely affecting the 
taxpayer’s interest.

•	 Further,	the	ITAT	observed	that	it	is	the	duty	of	the	
DR	 to	 defend	 the	 order	 of	 the	 Assessing	 Officer	
(‘AO’).	 However,	 the	 DR	 cannot	 find	 flaws	 in	 the	
order of the AO/TPO and rectify the defects in the 
AO’s	 order.	 The	 ITAT	 held	 that	 if	 the	DR	were	 to	
be	 allowed	 to	 fill	 in	 the	 gaps	 left	 by	 the	AO/TPO	
it would amount to conferring the jurisdiction of 
the	CIT	under	Section	263	to	the	DR	which	is	not	
permitted.
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Taxpayer’s approach View adopted by TPO
•	Transactions	Net	

Margin Method 
(‘TNMM’) has been 
selected as most 
appropriate method

•	The	weighted	
average arithmetical 
mean of operating 
margin of nine 
comparable 
companies was 
determined to be 
7.62%.

•	TPO	has	summarily	
rejected the comparable 
companied	identified	by	
the Taxpayer.

•	TPO	has	performed	new	
search	and	identified	
12 companies as 
comparable 

•	Arithmetic	mean	of	
operating margins of 
comparable companies 
worked	out	at	27.80%

•	Adjustment	made	for	
R10.49	crore

In course of the appellate proceedings before the 
Commissioner of Income-tax (Appeals) [‘CIT(A)’], the 
CIT(A)	 retained	 the	comparable	companies	 identified	
by	 the	 taxpayer	 and	 of	 the	 12	 companies	 identified	
by the TPO, six were found to be comparable (with 
one common company). Thus, 14 companies were 
identified	 as	 comparable;	 the	 arithmetic	 mean	 of	
margins of such companies was determined to be 
12.71%.	As	 the	margins	 of	 the	 taxpayer	 (7.9%)	were	
within	the	5%	range	of	the	arithmetical	mean	of	margins	
determined by the CIT(A), the addition made by the 
TPO	was	deleted.	Aggrieved	the	revenue	filed	appeal	
with the ITAT.

Arguments of Revenue before the ITAT:
•	 The	CIT(A)	while	passing	the	order	should	not	have	
considered	 the	 nine	 companies	 identified	 by	 the	
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The ITAT further relied on the decision of the Special 
Bench of the Mumbai Tribunal in the case of Mahindra 
& Mahindra Limited vs. DCIT (2009) 122 TTJ 577 which 
has	 laid	 down	 that	 the	 DR	 has	 no	 jurisdiction	 to	 go	
beyond the order passed by the AO.
•	 Additionally,	 with	 regard	 to	 certain	 specific	
companies	 identified	as	comparable	by	 the	TPO,	
the ITAT held as under:
o Tulsyan Technologies Limited and Vishal 

Information Technologies Limited – the said 
companies outsourced a considerable portion 
of their business whereas the Taxpayer carried 
out entire operations by itself. Accordingly, the 
same cannot be considered to be comparable 
to the Taxpayer.

o Wipro BPO Solutions Limited – Turnover of the 
company was more than 11 times the turnover 
of the Taxpayer. Further, Wipro being a company 
having high brand value along with a much 
higher turnover, the same cannot be considered 
as taxable to the Taxpayer.

2. Li & Fung (India) Private Limited – ITA No. 5156/
Del/2010
Facts of the case:
•	 Group	is	engaged	in	trading	activities
•	 The	taxpayer	providing	buying/sourcing	services	to	

its overseas group companies for supply of goods.
•	 Overseas	AE	remunerated	AE	on	cost	+	5%	mark-up.
•	 AE	is	earning	5%	commission	on	the	sales	made	to	

third parties
•	 Goods	 are	 directly	 delivered	 from	 third	 party	

suppliers to the customers and hence the Taxpayer 
and the AE are having minimal role in logistics/
actual delivery of goods.
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Taxpayer’s 
approach

View adopted by TPO

•	Taxpayer	has	
applied TNMM 
as most 
appropriate 
method 

•	Selected	26	
comparable 
companies 
and 
benchmarked 
its margins 
against 
average 
operating 
margins of 
4.07%	

•	TPO	held	that	5%	mark-up	is	not	
at arm’s length for the following 
reasons:
o Taxpayer has performed all the 

critical functions and assumed 
significant	risks

o AE does not have technical 
capacity or manpower to assist 
the appellant

o Taxpayer has developed several 
unique intangibles

o Taxpayer has developed the 
supply chain management to 
achieve strategic and pricing 
advantage

•	TPO	applied	5%	mark-up	on	
the total value of exports and 
proposed an adjustment of R57.65	
crores

The	 Dispute	 Resolution	 Panel,	 however,	 deemed	
the	 mark-up	 of	 5%	 as	 excessive	 and	 restricted	
the	 mark-up	 to	 3%	 of	 the	 FOB	 value	 of	 exports.	
Aggrieved,	 the	 taxpayer	 filed	 the	 appeal	 with	 the	 
ITAT.

Taxpayer’s arguments before the ITAT:
•	 The	TPO’s	contention	of	enhancing	the	cost	base	
of	the	appellant	artificially	by	considering	the	cost	
of	 manufacture	 and	 export	 of	 finished	 goods	 by	
third party vendors, clearly amounts to imputing 
notional adjustment/income in the hands of the 
Taxpayer	on	the	basis	of	fixed	percentage	of	FOB	
value of exports made by unrelated vendors.

•	 Further,	 for	 determining	 the	 compensation	 to	 be	
allocated to the Taxpayer, consideration needs 
to be given to the functions performed by it and 
costs incurred by it. The Taxpayer was performing 
functions of a limited-risk offshore service provider 
and was not engaged in the manufacturing of goods 
nor had the necessary expertise to manufacture the 
same. 

•	 Taxpayer	 has	 merely	 rendered	 buying/sourcing	
support services in relation to such exports and 
hence remuneration received by the Taxpayer on 
cost	 plus	 mark-up	 of	 5%	 adequately	 represents	
the functions performed, assets utilised and risks 
assumed.

•	 Basis	 for	 determination	 of	 arm’s	 length	 price	
adopted by the Taxpayer along with Function, 
Assets	 and	 Risk	 (‘FAR’)	 analysis	 had	 been	
consistently followed by the Taxpayer even in the 
past years and had been accepted by the TPO in 
earlier years and no dispute was raised. 

•	 With	regard	to	the	TPO’s	contention	that	sourcing	
goods from India resulted in location savings for 
the Li & Fung group, it was argued that neither the 
Taxpayer nor the AE was a party to the transaction 
for export of goods directly by third party vendors 
to third party customers. The AE has only been 
providing the sourcing support services in relation 
to export of goods of which a part of the service 
has been delegated to the Taxpayer in India. Given 
the same, any advantage on account of location 
saving can at best be attributed to the vendors 
(exporter) and third party customer. Accordingly, 
no adjustment can be made on account of location 
savings.

•	 Additionally,	it	was	also	pointed	out	that	the	amount	
of adjustment made by the TPO was far more than 
the amount which was retained by the AE. The 
Taxpayer	 has	 received	 nearly	 80%	 of	 the	 entire	
consideration received by the AE for rendering 
sourcing	services	and	the	AE	has	retained	only	20%	
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of the total consideration on account of functions 
performed and risks assumed.

Arguments of Revenue before the ITAT:
The	DR	reiterated	the	order	of	the	TPO	and	defended	
the	adjustment	of	allocation	of	5%	of	the	FOB	value	to	
the Taxpayer for the following reasons:
•	 The	Taxpayer	was	performing	all	the	critical	functions	

and had the technical capacity and manpower to 
execute the work.

•	 The	Taxpayer	 in	course	of	 rendering	 the	services	
had developed tangible and unique intangible 
assets which are crucial for executing the critical 
functions. The Taxpayer had also developed a 
supply chain management to manage the link 
between the ultimate third party customer and the 
vendor to achieve pricing advantage, strategic 
advantage etc. 

•	 Low	operation	cost	in	India	i.e.	lower	salaries,	low	
cost of material and manufacturing etc has offered 
both cost and operational advantage to the AE.

ITAT’s ruling:
•	 ITAT	 held	 that	 the	 principle	 of	 res	 judicata	 is	 not	

applicable in the Income-tax proceedings. Each 
assessment year is a separate unit and what is 
decided in one year shall not ipso facto apply in 
the subsequent years, particularly when such facts 
have not been considered/discussed at all in the 
earlier year.

•	 The	 ITAT	 upheld	 the	 conclusion	 reached	 by	 the	
TPO that all critical functions and majority of the 
work related to the exports is undertaken by the 
Taxpayer.  Further, the ITAT also concluded that 
the Taxpayer had developed the technical capacity 
as well as had the manpower which created an 
intangible for the Taxpayer to perform the critical 
functions. 
Further, it also observed that the AE did not have 

the capacity or manpower to assist the Taxpayer in the 
said functions. 

In view of the above, as the AE was compensated 
on	 a	 mark-up	 of	 5%	 on	 FOB	 whereas	 the	 Taxpayer	
which was undertaking all critical functions and owned 
tangible and intangible assets, the compensation 
based	 on	 cost	 plus	 mark-up	 of	 5%	 was	 not	 
adequate.
•	 The	 ITAT	 also	 held	 that	 as	 the	 Taxpayer	 has	

developed many unique intangibles as well as 
human capital intangibles and developed supply 
chains of management, it gives a locational 
advantage to procure low cost goods which 
ultimately	 benefits	 the	 end	 customers	 as	 well	 as	
helps the AE to obtain/retain the business. 

•	 In	 view	 of	 the	 above	 conclusions,	 the	 ITAT	 held	
that the Taxpayer should be remunerated on a 
percentage of FOB basis instead of a cost-plus 
arrangement. Given that majority of the critical 
functions are performed by the Taxpayer, the 
compensation	 of	 5%	 on	 FOB	 basis	 needs	 to	 be	
allocated between the Taxpayer and its AE in the 
ratio of 80:20.

3.Tally Solutions Private Limited Vs. the Deputy 
Commissioner of Income-tax – ITA No. 1235/
Bang/2010
Facts of the case:
•	 Tally	 Solutions	 Private	 Limited	 (‘Taxpayer’)	 is	

engaged in the business of software development, 
marketing	 and	 sales	 of	 ‘Tally’	 brand	 of	 financial	
accounting and management software. 

•	 It	 is	 having	 AEs	 in	 UK,	 Dubai	 as	 well	 as	 other	
countries. 

•	 During	the	financial	year	relevant	to	AY	2006-2007,	
the Taxpayer sold the intellectual property (‘IP’) held 
by it including patent, copyrights and trademarks 
to	Tally	Solutions	FZLLC,	Dubai	(Tally	Dubai)	for	a	
consideration of R38.50	crore	which	was	equivalent	
to	 the	Written	Down	Value	 (‘WDV’)	 of	 the	 said	 IP	
reflecting	in	the	books	of	the	Taxpayer.
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Taxpayer’s approach View adopted by TPO
•	Taxpayer	has	considered	

written down value 
(‘WDV’)	of	the	asset	as	
an arm’s length price 
while preparing transfer 
pricing documentation 
as there was no 
comparable uncontrolled 
transaction of similar 
nature available in public 
domain.

•	TPO	has	recomputed	
the ALP by applying 
Excess Earning 
Method (‘EEM’) 
and valued the IP 
at R501.46	crore	
as against R38.50	
crore and made an 
adjustment to the 
tune of R462.96	crore.

At	the	time	of	DRP	proceedings	TPO	has	furnished	
a	 revised	 valuation	 of	 IPR	 at	 R260.63 crore and 
accordingly,	DRP	directed	AO	to	make	the	adjustment	
on the basis of revised workings of TPO. Pursuant to 
DRP	directions,	transfer	pricing	adjustment	reduced	to	
R222.13 crore. Aggrieved Taxpayer has challenged the 
order	of	DRP	before	ITAT.

Application of EEM:
While applying EEM, TPO has computed the value of 
IPR	as	the	present	value	of	cash	flows	attributable	to	
the	IPR.
o	 TPO	 has	 computed	 future	 cash	 flows	 up	 to	

2012 based on the past performance and after 
considering	CAGR	of	20.39%
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o	 Cash	 flows	 attributable	 to	 other	 tangible	 and	
financial	assets	has	been	reduced

o	 Cash	 flows	 attributable	 to	 IP	 was	 brought	 to	
capital	value	by	applying	Discounted	Cash	Flow	
method	(‘DCF’)

Thus, TPO has computed value of IP as Net 
Discounted	 cash	 flow	 after	 considering	 the	 cost	 of	
improvement less	return	on	fixed	assets	less return on 
working capital less return on human capital.

Taxpayer’s arguments before the ITAT:
•	 The	 TPO	 has	 followed	 the	 EEM	 which	 is	 not	 a	
prescribed	method	under	the	Act	or	the	Rules

 The TPO is required to determine the arm’s 
length price of any international transaction only 
by following one or more of the most appropriate 
method	 referred	 to	 in	 Section	 92C(1)	 of	 the	 Act	
read	with	Rule	10B	and	in	the	manner	prescribed	
under	 Rule	 10C	 of	 the	 Rules.	 The	 five	 methods	
prescribed	 are	 Comparable	 Uncontrolled	 Price	
(‘CUP’)	method,	Profit	Split	Method	(‘PSM’),	Resale	
Price	Method	 (‘RPM’),	 Cost	 Plus	Method	 (‘CPM’)	
and the Transactional Net Margin Method (‘TNMM’). 
EEM followed by the TPO is not one of the methods 
prescribed	under	the	Act	read	with	the	Rules.

•	 As	 there	 is	no	CUP	and	no	other	method	can	be	
taken to be most appropriate method in the given 
case, value of the IP declared by the Taxpayer 
should be accepted as the arm’s length price

•	 The	 Taxpayer	 argued	 that	 CUP	 presupposes	
existence of a comparable transaction and in 
absence	 of	 any	 such	 comparable,	 CUP	 method	
cannot be applied for determination of arm’s length 
price. Further, where no other method can also be 
applied, the provision relating to determination 
of arm’s length price cannot be applied to the 
international transactions of the Taxpayer. In support 
of the same, the Taxpayer relied on the decisions 
of the Supreme Court in the case of B.C. Srinivasa 
Shetty (128 ITR 294) and CIT vs. Official Liquidator, 
Palia Central Bank Ltd. (150 ITR 544).

•	 On	merits	of	application	of	EEM,	the	taxpayer	has	
pointed	out	certain	flaws	in	the	TPO’s	order.

 
ITAT’s ruling:
•	 Selection	of	the	method	for	determining	the	arm’s	

length price
In the present case, sale of IP is not a routine 

transaction involving regular purchase and sale. The 
Taxpayer has itself stated that there is no comparable 
transaction. Given the same, the TPO has used the 
EEM. The said method is an established method 
and	valuation	by	the	same	is	upheld	even	by	the	US	
Courts. 

Further, this method supplements the valuation 
which	 in	 effect	 is	 done	 by	 the	 CUP	 method.	 The	
Bangalore ITAT in the case of Intel Asia Electronics 
Inc vs. ADIT (2011-TII-14-ITAT-BANG-TP) has also held 
that the valuation method can be adopted to arrive at 
a	CUP.

Accordingly, the ITAT concluded that the TPO has 
in	effect	applied	the	CUP	method	only.	EEM	is	used	to	
arrive	at	 the	CUP	i.e.	 the	price	at	which	the	Taxpayer	
would have sold the IP in an uncontrolled transaction.

Given the same, applying EEM is valid.
•	 Merits	of	application	EEM
a)	 The	Taxpayer’s	argument	that	the	actual	figures	

available at the time of the assessment instead of 
projected	future	cash	flows	cannot	be	accepted	
as the risk of future income lies with the buyer 
of the IP and the arm’s length price is also to be 
determined at the time of sale. 

At the time of the sale of IP, there was no forecast of a 
global economic recession and therefore, a subsequent 
dip in the sales due to the global economic slowdown 
would not have relevance at the time of the sale.

Further, the very essence of EEM is to project the 
future revenues based on previous years’ data.

b) However, the Tribunal accepted the Taxpayer’s 
contention that the sales data up to the date of 
sale of the IP was vital to arrive at the correct 
projection	which	would	reflect	the	true	earning	
potential of the IP. 

Further, since the revenues are from software 
licenses given to third parties, it would be a correct 
approach to include the sales value until the date of 
sale of IP which is also in accordance with the provision 
of rules as it mandates use of current year data.

The ITAT also held that while computing the 
cash	flows,	 sales	 returns	of	 the	Taxpayer	have	 to	be	
deducted from the operating revenues of the Taxpayer 
in the previous year. 

c) Further, the ITAT accepted the Taxpayer’s 
contention	that	the	CAGR	adopted	by	the	TPO	
was	 flawed	 and	 the	 actual	 CAGR	 has	 to	 be	
computed using the past revenues to make the 
future projections.

d) The ITAT however, upheld the TPO’s approach 
in applying the EEM including the implied 
estimate of useful life of six years.

4.M/s Four Soft Ltd. Vs. The Dy. Commissioner of 
Income-tax – ITA No. 1945/HYD/2010
Facts of the case:
•	 Taxpayer	 has	 provided	 software	 development	

services to its AEs. Besides the above, it had 
other international transactions pertaining to 
payment of allocated management charges, 
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recovery of expenses incurred on behalf of its AEs, 
reimbursement of expenses incurred on its behalf 
and payment of interest on loan.

•	 In	 addition	 to	 the	 issue	 relating	 to	 arm’s	 length	
price of its international transaction, the TPO 
proposed adjustment on account of interest on 
loans provided to its AEs and providing corporate 
guarantee to banks on behalf of its subsidiary.

3.44%,	the	same	should	be	considered	as	an	arm’s	
length interest rate. 

•	 With	regard	to	providing	of	corporate	guarantee,	the	
Taxpayer argued that the said transaction does not 
fall	within	the	definition	of	international	transaction.	
Further, the TP regulations do not prescribe any 
guidelines to benchmark such transactions. 
Accordingly, in absence of any charging provisions, 
the TPO erred in benchmarking the said transaction 
and making an adjustment for the same.
Additionally, it was also submitted that provision of 

such	corporate	guarantee	did	not	result	in	any	benefit	
for	the	subsidiary	but	resulted	in	significant	commercial	
gains for the Taxpayer.

Revenue’s arguments before the ITAT:
•	 The	DR	stated	that	the	interest	on	corporate	bonds	
in	 India	 was	 14%.	 It	 was	 argued	 that	 had	 the	
Taxpayer invested the money in India rather than 
advancing the same to the subsidiary, the taxpayer 
would	have	definitely	earned	a	higher	interest	rate.	
Accordingly, considering the opportunity cost of 
investing	funds	in	India,	the	interest	rate	of	14%	on	
Indian corporate bonds ought to be considered as 
the arm’s length interest rate.

•	 With	 regard	 to	 provision	 of	 corporate	 guarantee,	
it was argued that guarantee is an obligation and 
if the principal debtor (in this case the subsidiary 
of Taxpayer) fails to honour the obligation, the 
guarantor is liable for the same. Accordingly, the 
same would constitute an international transaction.
Given	 the	same,	 the	 rate	of	3.75%	applied	by	 the	

TPO based on the commission charged by banks 
meets the arm’s length price.

ITAT’s ruling:
•	 The	ITAT	noted	that	 in	case	of	 interest	on	 loan	to	

subsidiary, the arm’s length interest rate needs to 
be determined for an international loan and not a 
domestic loan. Accordingly, for a foreign currency 
loan,	 the	 interest	 rate	 has	 to	 be	 LIBOR	 based	
which is internationally recognised and adopted. 
With regard to the same, the ITAT relied on the 
decision of the Madras Bench of ITAT in the case 
Siva Industries and Holdings Limited – ITA No.2148/
MAD/2010.
However, the ITAT did not accept the argument of 

the	 Taxpayer	 that	 EURIBOR	 should	 be	 used	 as	 the	
arm’s	length	interest	rate	instead	of	LIBOR,	as	LIBOR	is	
most used and internationally recognised benchmark 
rate for international loan.
•	 Further,	 in	 connection	 with	 providing	 corporate	

guarantee, the ITAT noted that corporate guarantee 
does	 not	 fall	 within	 the	 definition	 of	 international	
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Taxpayer’s approach View adopted by TPO
•	For	benchmarking	

transaction of loan 
given to subsidiary 
it is pertinent to 
consider prevalent 
interest rate in the 
country in which 
loan is given and not 
the rate prevalent in 
India.

•	Transaction	of	
providing corporate 
guarantee is 
not covered as 
international 
transaction as per 
Indian transfer 
pricing regulations 
and hence not 
required to be 
benchmarked.

•	The	TPO	has	considered	
the	interest	rate	of	14%	
(i.e. interest on corporate 
bonds in India) as the 
arm’s length interest 
rate and made the 
adjustment	while	finalising	
the transfer pricing 
assessment.

•	The	TPO	is	of	the	view	
that a provision of 
corporate guarantee 
is a service and hence 
arm’s length service 
charges should have 
been recovered from 
the subsidiary company. 
The TPO proceeded 
to determine the arm’s 
guarantee fee by 
applying	the	CUP	method	
and considered the 
commission charged by 
an independent bank i.e. 
3.75%	as	benchmark.	

•	 Aggrieved,	 the	 Taxpayer	 approached	 DRP	 which	
confirmed	 the	 adjustment	 proposed	 by	 the	 TPO	
with regard to charging of corporate guarantee 
commission. With regard to charging of interest on 
loan	to	subsidiary,	the	DRP	accepted	the	Taxpayer’s	
argument that adjustment should be limited to the 
LIBOR	 rate	 prevailing	 at	 that	 time.	 However,	 the	
DRP	erroneously	considered	the	LIBOR	as	5.78%	
instead	of	4.42%.

Taxpayer’s arguments before the ITAT:
•	 Taxpayer	has	provided	the	loan	to	its	Netherlands	

subsidiary company. In Netherlands, the bank 
lending rates are based on European Inter-bank 
offer	 rates	 i.e.	 EURIBOR.	 Accordingly,	 EURIBOR	
should be considered as the benchmark for 
determination of arm’s length interest rate. As the 
EURIBOR	 for	 the	 year	 under	 consideration	 was	
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transaction	under	Section	92B	of	 the	Act.	The	TP	
legislation also does not stipulate any guidelines 
in respect of guarantee transactions. In absence 
of charging provision, the TPO erred in making 
an adjustment on account of providing corporate 
guarantee.
Additionally, with regard to comparison drawn with 

guarantee given by banks, the ITAT held that providing 
corporate guarantee is very much incidental to business 
and cannot be compared with guarantee transaction of a 
bank	or	financial	institution.

Given the above, the ITAT held that no adjustment is 
warranted in respect of corporate guarantee provided 
by the Taxpayer.

5. Key Takeaways

Conclusion
The	figure	of	TP	adjustment	of	the	year	i.e.	R44,500	crore	
(as per some estimates it may be as high as R80,000 
crore) is mind boggling and with the amount ranging 
from several hundred crore to even a few thousand 
crore in the case of some MNCs. Is India earning the 
dubious reputation of having the most aggressive tax 
regime? Or are these adjustments proof that transfer 
pricing regulations were much needed? How will these 
adjustments be perceived internationally and will it 
affect the foreign investment climate? 
Uncertainties	 and	 inconsistent	 interpretations	 by	

judiciary do not give right signals to the companies 
having cross border transactions. The introduction of 
safe harbor regulations, MAP and proposed APA, can 
be viewed as concrete step towards lifting the clouds 
of uncertainty and improving the investment climate in 
the country. However, the success or otherwise of new 
provisions would largely depend on how quick they 
are implemented and approach of revenue authorities 
towards minimising the tax litigation. n

Maersk Global Li & Fung
•	If	TPO	doesn’t	show	

how the comparables 
selected by the 
Taxpayer is not 
comparable, it should 
be presumed that the 
companies selected 
by the Taxpayer are 
comparable.

•	Duty	of	DR	to	defend	
the order passed 
by the TPO and he 
cannot	fill	in	the	gaps	
left by TPO.

•	Difference	between	
operations carried 
out by self vis-à-vis 
outsourced should 
be appreciated.

•	Companies	having	
high turnover and 
high brand value 
cannot be taken as 
comparable, if the 
Taxpayer doesn’t 
satisfy the said 
criteria.

•	Rules	of	consistency	
cannot be applied 
forever when such 
facts have not been 
considered/discussed 
at all in the earlier years 
– it is pertinent to note 
that generally there are 
no discussions in the 
assessment orders in 
the cases where transfer 
pricing policies of the 
Taxpayers are accepted 
by TPOs.

•	When	Taxpayer	is	
carrying	out	significant	
critical and developing 
and intangibles in India, 
remuneration to the 
Taxpayers should be 
based on percentage 
of income received and 
not on cost plus mark-up 
basis.

•	Locational		advantage	
needs to be considered 
while remunerating the 
Taxpayer

Tally Solutions Foursoft
•	ITAT	held	that	EEM	

supplements the 
valuation, which, 
in effect, is done 
by	a	CUP	method,	
with	the	final	
valuation being the 
comparable though 
an “income method” 
has not been formally 
included in the 
prescribed methods 
under Indian Transfer 
Pricing	Regulations.

•	Revenue	Authorities	
may apply the said 
decision in the similar 
transactions and 
hence it is pertinent 
to evaluate the 
impact of this ruling 
in their facts.

•	Foreign	currency	loans	
provided to AEs needs 
to be benchmarked on 
recognised benchmark 
for international loan like 
LIBOR	etc	and	not	on	
the basis of interest rate 
prevalent in India.

•	Provision	of	corporate	
guarantee is not covered 
under	the	definition	of	
international transaction 
provided under the 
Act. Further, corporate 
guarantee is incidental to 
the taxpayer’s business. 
Accordingly, no 
adjustment is required to 
be made on account of 
corporate guarantee.


