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Special Measures in Respect of 
Transactions with Persons Located in 
Notified Jurisdictional Area 

The Central Government may, having regard to the lack of effective exchange of information with any country 
or territory outside India, specify by notification in the Official Gazette such country or territory as a notified 
jurisdictional area in relation to transactions entered into by any assessee. This article analyses special measures in 
respect of transactions with persons located in Notified Jurisdictional Area with reference to Section 94A, which has 
been inserted by Finance Act, 2011 with effect from 1st June, 2011. It would apply to resident as well as non-resident 
assessee. Hence, if a PE of a non-resident in India enters into a transaction with a party in notified jurisdictional area, 
then it could be subject to the transfer pricing provisions. Read on to know more…

CA. Thakur Repudaman

(The author is a member of the ICAI. He can be reached 
at eboard@icai.org)

Section 94A, Inserted by Finance Act 2011 w.e.f 
1.6.2011
(1) The Central Government may, having regard to 

the lack of effective exchange of information with 
any country or territory outside India, specify by 
notification in the Official Gazette, such country 
or territory as a Notified Jurisdictional Area (NJA) 
in relation to transactions entered into by any 
assessee.
 Comments

A)  Applicability to Non-Residents: The Memorandum 
states that the provisions have been enacted to 
discourage transactions of a resident assessee  
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with persons located in NJA. However, this is not 
borne out from the language of the provision – 
“entered into by any assessee.” On a literal reading 
of the term “any assessee,” it is apparent that it 
would apply to resident as well as non-resident 
assessee. Hence, if a PE of a non-resident in India 
enters into a transaction with a party in notified 
jurisdictional area, then it could be subject to the 
transfer pricing provisions. As per Section 94A(6)
(ii): PE : “Permanent Establishment” shall have the 
same meaning as defined in Section 92F(iiia);

B) Pre-Conditions for Applicability: The section is 
applicable only if the following pre-conditions are 
fulfilled:

i)  There is a country or territory outside India with 
whom India does not have effective exchange of 
information on taxation matters;

ii)  Such country/area is a specified by notification in 
the Official Gazette as a NJA, having regard to the 
lack of effective exchange of information with such 
country or territory. 

iii)  An assessee enters into a transaction where one 
of the parties to the transaction is a person located  
in NJA. 

C)  Whether a Country with Whom India Has a DTAA 
Can Be Notified under Section 94A? ‛Effective’ 
has been defined as ‘existing in fact; actual’ (www.
thefreedictionary.com). Hence, what is required is 
actual exchange of information in fact, with a treaty 
country and not a merely contractual legal ability 
to obtain information. In view of this, on a literal 
reading, a DTAA country could also be notified, if 
there is lack of effective exchange of information. 

(2)  Notwithstanding anything to the contrary contained 
in this Act, if an assessee enters into a transaction 
where one of the parties to the transaction is a 
person located in a notified jurisdictional area, 
then—
(i) all the parties to the transaction shall be deemed 

to be associated enterprises within the meaning 
of Section 92A;

(ii) any transaction in the nature of purchase, sale 
or lease of tangible or intangible property or 
provision of service or lending or borrowing 
money or any other transaction having a 
bearing on the profits, income, losses or assets 
of the assessee, including a mutual agreement 
or arrangement for allocation or apportionment 
of, or any contribution to, any cost or expense 
incurred or to be incurred in connection with 
a benefit, service or facility provided or to be 
provided by or to the assessee, shall be deemed 
to be an international transaction within the 
meaning of Section 92B, 

 and the provisions of Sections 92, 92A, 92B, 
92C [except the second proviso to sub-Section 
(2)], 92CA, 92CB, 92D, 92E and 92F shall apply 
accordingly.
 Comments

A)  If the aforesaid pre-conditions, supra, are fulfilled, 
then:

 i)  All the parties to the transaction shall be deemed 
to be associated enterprises within the meaning of 
Section 92A: [Section 94A(2)(i)]. In other words, 
once a transaction is entered into by an assessee 
with a person located in NJA, all the parties to 
the transaction shall be deemed to be associated 
enterprise, notwithstanding non-satisfaction of any 
condition in Section 92A. 
ii)  The transaction as defined in Section 94A(2)

(ii) shall be deemed to be an international 
transaction within the meaning of Section 92B;

 Section 94A(6)(iii) : “transaction” shall have the 
same meaning as defined in Section 92F(v)

 Section 92F(v) “transaction” includes an 
arrangement, understanding or action in 
concert,—

 (a) whether or not such arrangement, 
understanding or action is formal or in 
writing; or

 (b) whether or not such arrangement, 
understanding or action is intended to be 
enforceable by legal proceeding.

iii)  The provisions of Sections 92, 92A, 92B, 92C 
[except the second proviso to sub-Section (2)], 
92CA, 92CB, 92D, 92E and 92F shall apply to 
such transaction, and accordingly, the income 
or expenditure, as the case may be, shall be 
computed having regard to the ALP. Hence, the 
principles laid down by courts/tribunals under the 
aforesaid provisions and the principles of Transfer 
Pricing should equally apply to Section 94A. 

Some of the above referred provisions are briefly 
summarised below: 
I)  Deemed international transaction under Section 

92B(2): whether covered under Section94A?
 Section 92B(2) deems transactions between an 

otwithstanding anything to the 
contrary contained in this Act, 
if an assessee enters into a 
transaction where one of the 
parties to the transaction is a 

person located in a notified jurisdictional area, 
then all the parties to the transaction shall be 
deemed to be associated enterprises within the 
meaning of Section 92A.

N
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enterprise and a person other than associated 
enterprise as transaction entered into between 
two associated enterprises, if any of the following 
circumstances exist: 

i)  there exists a prior agreement in relation to the 
relevant transaction between such other person 
and the associated enterprise; or 

ii)  the terms of the relevant transaction are determined 
in substance between such other person and the 
associated enterprise.
An issue arises as to whether a transaction with a 

third party outside the NJA could also be covered, if 
the conditions of Section 92B(2) are satisfied? Answer 
is No for the following reasons: 
a)  Section 94A(2) applies only to a transaction between 

the assessee and a person located in NJA.
b)  In the context of Section 176(4), which uses the 

expression “accordingly”, it was observed in CIT Vs. 
R.M. Datta (1989) 180 ITR 86 (Cal.) that the fiction 
introduced by Section 176(4) of the Act cannot be 
pressed into service as indicative of the head of 
charge, namely, whether it should be treated as the 
income of the business or profession chargeable 
under Section 28 of the Act. In the absence of 
any such fiction, it cannot be presumed that the 
legislative intention was to introduce a further 
fiction for the purpose of treating the said receipt as 
the income of the business or profession. 

 In the same way, the deeming fiction under Section 
92B(2) cannot be further imported in Section 94A(2) 
(which itself is a deeming provision) to consider two 
enterprises as associated enterprises, although 
they are otherwise non-associated. 

c)  Further, Section 94A(2) provides that if an assessee 
enters into a transaction with a person located 
in NJA, then the parties shall be deemed to be 
associated enterprises, the transaction shall be 
deemed to be international transaction and the 
provisions, inter alia, of Section 92B ‘shall apply 

accordingly’. Thus, the applicability of Section 92B 
is in relation to a transaction between the assessee 
and a person located in NJA. It is not meant to 
apply in relation to a transaction with a person not 
in NJA. 

d)  Section 297(2)(d) states that ‘all the provisions 
of this Act shall apply accordingly’. Interpreting 
this, it was observed in Govinddas Vs. ITO (1976) 
103 ITR 123(SC) that these words merely refer 
to the machinery provided in the new Act for the 
Assessment of the escaped income. They do 
not import any substantive provision of the new 
Act which creates rights or liabilities. It could be 
argued that in the same way, Section 94A cannot 
be construed to result in any substantive provision 
creating new liabilities. 

e)  If the language is plain, the fact that the consequence 
of giving effect to it may lead to some absurd result 
is not a factor to be taken into account in interpreting 
a provision. It is for the legislature to step in and 
remove the absurdity. On the other hand, if two 
reasonable constructions of a taxing provision 
are possible, that construction which favours the 
assessee must be adopted. This is a well-accepted 
rule of construction recognised by this court in 
several of its decisions - CIT Vs. Vegetable Products 
Ltd. (1973) 88 ITR 192 (SC).

II)  No Relief for Prescribed Variation
 The second provision to Section 92C(2) provides 

that if the variation between the actual price of 
transaction and the ALP does not exceed such 
percentage as may be notified by the Central 
Government in this behalf, then no adjustment will 
be made and the actual price shall be treated as 
the ALP. This provision is not applicable in the case 
of a transaction falling under Section 94A. As a 
consequence, the ALP shall be considered as the 
expenditure or income, as the case may be. 

III)  Maintenance of Information and Documentation 
 All the parties to a transaction covered under 

Section 94A will be required to maintain information 
and documentation in accordance to Section 92D 
and the prescribed rules. 

IV)  Accountant’s Report
 All the parties to a transaction covered under 

Section 94A will have to obtain a report from an 
accountant in terms of Section 92E. 

V)  Non-Applicability to Past Transaction 
 The provision states that it is applicable only if an 

assessee “enters” into a transaction with a person 
who is located in NJA. The use of the present 
tense in the word “enters” and “is” suggests that  
the provision should apply to a transaction after  

ection 94A(2) provides that if an 
assessee enters into a transaction 
with a person located in NJA, 
then the parties shall be deemed 
to be associated enterprises, the 

transaction shall be deemed to be international 
transaction and the provisions, inter alia, of 
Section 92B ‘shall apply accordingly’. Thus, 
the applicability of Section 92B is in relation 
to a transaction between the assessee and a 
person located in NJA. It is not meant to apply 
in relation to a transaction with a person not  
in NJA.

S
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1-6-2011 and after the jurisdictional area is notified. 

B)  As per Section 94A(6)(i), “person located in a 
notified jurisdictional area” shall include —
(a) a person who is resident of the notified 

jurisdictional area. The term resident has not 
been defined. Generally speaking, a person, 
who is regarded as a resident under the 
domestic tax law of an NJA, would be regarded 
as a resident for the purposes of Section 94A. 

(b) a person, not being an individual, which is   
established in the notified jurisdictional area; or

(c) a permanent establishment of a person not 
falling in sub-clause (a) or sub-clause (b), in 
the notified jurisdictional area. Practically, a 
certificate from the Tax Authorities of NJA to the 
effect that a particular person is not its resident 
may be helpful in establishing that such a 
person is not a resident for the purposes of the 

definition. He will, of course, have to establish 
that he is not having a permanent establishment 
and/or is not established in the NJA and he is 
not otherwise ‘located’ in the NJA. The definition 
does not cover subsidiaries or affiliates or holding 
company of such persons if they do not satisfy 
the definition. To illustrate, a holding company 
of an entity in an NJA will not be covered if it is 
incorporated in some other country or territory 
and it is not a resident of the NJA or does not 
have a PE in such area or cannot be otherwise 
regarded as located in NJA. 

Example
X Ltd., an Indian company, owns a computer 
manufacturing unit in Noida. During the quarter ending 
31st December, 2011, it sells 500 units to P Ltd. and 
600 units to Q Ltd. The following data is noted from the 
records of X Ltd. –

Transaction with
 P Ltd. Q Ltd.
Where P Ltd. and Q Ltd. are situated NJA Non-NJA

Status of P Ltd./Q Ltd. Not an associated 
enterprise of X Ltd. 
under Section 92A

An associated enterprise 
of X Ltd. under Section 

92A

Sale price or transaction price R67,000 per unit R66,800 per unit

ALP under Section 92C R69,000 per unit R69,000 per unit

Variation notified by the Central Government between 
Arm’s Length Price and the transaction price under 
second proviso to Section 92C(2) [Assumed for the 
purpose of this case study]

4% of transaction price 4% of transaction price

Transaction price + variation R69,680 per unit 
[67,000 + 4%x 67,000]

R69,472 per unit

Difference between ALP and transaction price R2,000 per unit R2,200 per unit
Notified variation, i.e., 4% of transaction price R2,680 per unit R2,672 per unit
Whether difference between ALP and transaction price 
exceeds notified variation, i.e., 4%

No No

Whether ALP will be considered for calculating income 
of X Ltd.

ALP would be 
considered

Not to be considered

 Comments
P Ltd. is situated in NJA. Consequently, P Ltd. will 

be treated as “Associated Enterprise” of X Ltd. In the 
case of sale of 500 units to P Ltd., ALP of R69,000 per 
unit will be considered to determine the taxable income 
of X Ltd., as P Ltd. is situated in a NJA, even if the 
difference between the ALP and transaction price does 
not exceed the notified variation of 4%. However, in the 
case of sale of 600 units to Q Ltd., ALP of R69,000 will  

be ignored (and income will be calculated by 
considering the actual transaction price of R66,800  
per unit), as the difference between transaction price 
and ALP does not exceed the notified variation of 4% 
and Q Ltd. is not situated in an NJA. 

(3) Notwithstanding anything to the contrary contained 
in this Act, no deduction,—

(a)  in respect of any payment made to any financial 
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institution located in a notified jurisdictional area 
shall be allowed under this Act, unless the assessee 
furnishes an authorisation in the prescribed form 
authorising the Board or any other income-tax 
authority acting on its behalf to seek relevant 
information from the said financial institution on 
behalf of such assessee; and

(b)  in respect of any other expenditure or allowance 
(including depreciation) arising from the transaction 
with a person located in a notified jurisdictional 
area shall be allowed under any other provision of 
this Act, unless the assessee maintains such other 
documents and furnishes such information as may 
be prescribed, in this regard.

 Comments

A)  Deduction: The section classifies all deductions 
into the following:
i)  Payments made to financial institution. 
ii)  Any other expenditure or allowance

B) Payments Made to Financial Institution: On a 
combined reading of Section 94A(2) and Section 

94A(3)(a), a deduction in respect of any payment 
made to any financial institution shall be allowed:
i) only to the extent of the ALP; and 
ii) only if the assessee has furnished the stipulated 

authorisation. 
There is no prescribed time limit within which the 

authorisation has to be furnished. 
 What would happen if the law of NJA stipulates 

that the application for such information has to 
be made by the assessee himself and a general 
authorisation will not do?

It appears that so far as the assessee is concerned, 
he would be complying with the condition in the section 
once he furnishes the authorisation; the deduction 
cannot be denied to him if the laws of NJA do not 
allow such information to be given on the basis of an 
authorisation. 
 Payment: The section provides for deduction in 

respect of any “payment” made to any financial 
institution. It appears that in the context the word 
‘payment made’ would include ‘payment to be 
made’ and the deduction will not be allowed 
in respect of amounts payable to a financial 
institution, unless the conditions of the section 
are satisfied.     

Further, the use of the term “allowed” suggests that 
the payment should result in deductible expenditure 
before the section could be applied. 

Finally, the payment should be made to a financial 
institution for its own benefit. To illustrate, if a payment 
is made to a bank in an NJA on behalf of a party  
which is not a person located in NJA, such a payment 
could not be subject to disallowance under this 
provision. 
 Deduction for Other Expenditure or Allowance
On a combined reading of Section 94A(2) and 

Section 94A(3)(b), a deduction in respect of any 
expenditure or allowance (other than payment to a 
financial institution) shall be allowed: 

i) only to the extent of the ALP; and 
ii) only if the assessee maintains the prescribed 

documentation and furnishes the prescribed 
information. 

The documents required to be maintained and 
the information required to be furnished could be in 
addition to information/documentation required to be 
maintained under Section 92D. 

There is no time limit for maintenance of the 
documents or within which the information has to be 
furnished. 

The provision applies to all expenditure including (a) 
capital expenditure and (b) salaries. Thus, depreciation 
will be allowed only if the conditions in the said section 
are fulfilled. 

he second proviso to Section 
92C(2) provides that, if the 
variation between the actual price 
of transaction and the ALP does 
not exceed such percentage as 

may be notified by the Central Government in 
this behalf, then no adjustment will be made 
and the actual price shall be treated as the ALP. 
This provision is not applicable in the case of 
a transaction falling under Section 94A. As a 
consequence, the ALP shall be considered  
as the expenditure or income, as the case  
may be. 

T
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Example:
X Ltd. pays a sum of R10, 00,000 as technical fees to 
B, a non-resident. B is resident of NJA. Technical fees 
pertains to a project of X Ltd. situated in Nasik. In this 
case:
a) X Ltd. will have to maintain documents prescribed 

under Section 94A(3)(b). Moreover, X Ltd. will have 
to furnish prescribed information. If such documents 
are not maintained and/or prescribed information 
is not furnished, the payment of technical fees of 
R10,00,000 will not be allowed as deduction. 

b)  X Ltd. will have to deduct tax at source @ 30% by 
virtue of Section195, read with Section 94A(5). If tax 
is deducted at the normal rate of 10.3% or if tax is 
not deducted or after deduction tax is not deposited, 
the payment of R10,00,000 will be disallowed under 
Section 40(a)(i). 

(4) Notwithstanding anything to the contrary contained 
in this Act, where, in any previous year, the assessee 
has received or credited any sum from any person 
located in a notified jurisdictional area and the 
assessee does not offer any explanation about the 
source of the said sum in the hands of such person 
or in the hands of the beneficial owner (if such 
person is not the beneficial owner of the said sum) 
or the explanation offered by the assessee, in the 
opinion of the Assessing Officer, is not satisfactory, 
then, such sum shall be deemed to be the income 
of the assessee for that previous year.
 Comments

A)  Income: Section 94A(4) provides that if an assessee 
has received or credited any sum from any person 
located in NJA, the assessee shall offer explanation 
about the source of the said sum in the hands of 
such person or in the hands of the beneficial owner 
(if that person is not the beneficial person of the 
owned sum). If the assessee does not offer any 
explanation or the explanation offered by him is not 
satisfactory in the opinion of the Assessing Officer, 
then such sum shall be deemed to be the income 
of the assessee for that previous year. 

Examples
i)  If an assessee receives share capital of R100  

million from ‘X’ a person located in NJA, then 
the assessee has to give an explanation about 
the source of the said sum of R100 million in the  
hands of ‘X’. Further, if ‘Y’ and not ‘X’ is a beneficial 
owner, then the assessee has to give an explanation 
about the source of the said sum of R100 million  
in the hands of ‘Y’. 

ii)  On 31st May, 2011, X Ltd. announces public issue 
of 11% debentures aggregating to R500 crore. 

Debentures are allotted in June, 2011. One of 
the debenture holders is P Ltd., which is situated  
in a NJA and holds debentures of face value of  
R5 crore. 
In this case, X Ltd. will have to offer an explanation 

about the source of R5 crore in the hands of P Ltd. 
If no such explanation is offered or the explanation 
offered by X Ltd., in the opinion of the Assessing 
Officer, is not satisfactory, then R5 crore will be deemed 
as income of X Ltd. for the previous year 2011-2012. 
Moreover, in respect of interest payable to P Ltd., X Ltd. 
will have to maintain notified documents and furnish 
such information to the Assessing Officer (otherwise 
payment of interest will not be allowed as deduction). 
On payment of interest to P Ltd., X Ltd. will have to 
deduct tax @ 30%. 
B) Deeming Consequences: The deeming 

consequence is mandatory and once the assessee 
does not offer an explanation or his explanation 
is not satisfactory, the Assessing Officer has no 
discretion but to deem the sum as income. This is 
unlike Section 68/Section 69 where the Assessing 
Officer has a discretion and even if the assessee 
does not provide an explanation, or provides 
unsatisfactory explanation, it is not mandatory for 
the Assessing Officer to make an addition – CIT Vs. 
Smt. P.K. Noorjahan (1999) 237 ITR 570 (SC).
 The assessees offer no explanation (CIT Vs. 

P. Mohanakala (2007) 291 ITR 278 (SC)
The expression "the assessees offer no explanation" 

means where the assessees offer no proper, reasonable 
and acceptable explanation as regards the sums found 
credited in the books maintained by the assessees. 
However, It is true that the opinion of the Assessing 
Officer for not accepting the explanation offered by the 
assessees as not satisfactory is required to be based 
on proper appreciation of material and other attending 
circumstances available on record. The opinion of the 

ection 94A(4) provides that if an 
assessee has received or credited 
any sum from any person located 
in NJA, the assessee shall offer 
explanation about the source of 

the said sum in the hands of such person or 
in the hands of the beneficial owner (if that 
person is not the beneficial person of the 
owned sum). If the assessee does not offer any 
explanation or the explanation offered by him is 
not satisfactory, in the opinion of the Assessing 
Officer, then such sum shall be deemed to be 
the income of the assessee for that previous 
year. 

S
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Assessing Officer is required to be formed objectively 
with reference to the material available on record. 
Application of mind is the sine qua non for forming the 
opinion.
C) Source of Source: The explanation is required 

about the source of the said sum in the hands of 
the payer or in the hands of the beneficial owner. 
Thus, the assessee is required to explain ‘source of 
source’. This is unlike Section 68 where he can be 
asked to explain source of credit in his own books 
of account but not ‘source of source’ – Tolaram 
Daga Vs. CIT (1966) 59 ITR 632 (Assam); Sarogi 
Credit Corpn. Vs. CIT (1976) 103 ITR 344 (Pat.). 

D) Capital Receipt: The Section applies to any sum 
including share capital, loans, deposits, distribution 
by a trust to a beneficiary, etc. It would apply to 
sums which are otherwise capital receipts. 

E)  Beneficial Owner: Advance Ruling No. P-9 of 
1995, In Re. (1996) 220 ITR 377 (AAR): Generally, 
the terms 'beneficiary' or 'beneficial owner' are used 
to designate a person who benefits financially from 
property held by another - such as by a trust.
A 'beneficial owner' is one who is free to decide 

(1) whether or not the capital or other assets 
should be used or made available for use by 
others or (2) on how the yields therefrom should be  
used or (3) both. 

As per ACIT Vs. Bhaumik Colour (P) Ltd. (2009) 118 ITD 
1 (Mum. – ITAT), A trustee is not a beneficial owner of 
shares. 

F) Opinion of the Assessing Officer:
i)  Subjective consideration Vs. Objective consid-

eration in decision making: Subjective considera-
tion depends on the mood and leanings of the 
decision maker. In objective consideration, personal 
leanings have no place and the purpose and object 
of the particulars provision or relevant law is the 
guiding factor. In this connection, Circular: No. 
14(XL-35), dated 11-4-1955, instructing the staff is 
as under: 

 “Officers of the Department must not take advantage 
of ignorance of an assessee as to his rights. It is 
one of their duties to assist a taxpayer in every 
reasonable way, particularly in the matter of claiming 
and securing reliefs and in this regard the Officers 
should take the initiative in guiding a taxpayer 
where proceedings or other particulars before 
them indicate that some refund or relief is due to 
him. This attitude would, in the long run, benefit the 
department for it would inspire confidence in him 
that he may be sure of getting a square deal from 
the departments.”

 Further, in S.R. Koshti Vs. CIT (2005) 276 ITR 165 
(Guj.), there is a word of caution. The authorities 
under the Act are under an obligation to act in 
accordance with law. Tax can be collected only as 
provided under the Act. If an assessee, under a 
mistake, misconception or on not being properly 
instructed, is over-assessed, the authorities under 
the Act are required to assist him and ensure that 
only legitimate taxes due are collected. This court, 
in an unreported decision in the case of Vinay 
Chandulal Satia Vs. N. O. Parekh, CIT, Special Civil 
Application No. 622 of 1981, rendered on 20th 
August,1981, has laid down the approach that 
the authorities must adopt in such matters in the 
following terms: 

 "The Supreme Court has observed in numerous 
decisions, including Ramlal Vs. Rewa Coalfields 
Ltd., AIR 1962 SC 361; State of West Bengal Vs. 
Administrator, Howrah Municipality, AIR 1972 SC 
749, and Babhutmal Raichand Oswal Vs. Laxmibal 
R. Tarte, AIR 1975 SC 1297, that the State authorities 
should not raise technical pleas if the citizens have 
a lawful right and the lawful right is being denied 
to them merely on technical grounds. The State 
authorities cannot adopt the attitude which private 
litigants might adopt." 

ii)  Discretion means (Golam Momen Vs. DCIT(2002) 
256 ITR 754(Cal.)

iscretion means according to the 
rules of reason and justice, not 
according to private opinion, but 
according to law and not humour. 
It is not to be arbitrary, vague and 

fanciful, but legal and regular to be exercised, 
not capriciously but on judicial grounds and for 
substantial reasons. If an authority cast with  
a public duty of exercising discretion takes into 
account matters which the court considers to 
be improper for guidance of the discretion, then 
in the eye of law, it is an improper  
exercise of the discretion. Inappropriate 
exercise of discretion is not an exercise of 
discretion at all.

D
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 Discretion means according to the rules of reason 
and justice, not according to private opinion, but 
according to law and not humour. It is not to be 
arbitrary, vague and fanciful, but legal and regular 
to be exercised, not capriciously but on judicial 
grounds and for substantial reasons. If an authority 
cast with a public duty of exercising discretion takes 
into account matters which the court considers to 
be improper for guidance of the discretion, then 
in the eye of law, it is an improper exercise of the 
discretion. Inappropriate exercise of discretion is 
not an exercise of discretion at all. 

iii)  No place for surmise, suspicions or probabilities 
 As per CIT Vs. Daya Chand Jain Vaidya (1975) 98 

ITR 280 (All), mere rejection of good explanation 
does not convert good proof into no proof.

  In Sreelekha Banerjee and Others Vs. CIT  
(1963) 49 ITR 112 (SC), it was decided that 
the department cannot by merely rejecting 
unreasonably a good explanation, convert good 
proof into no proof.

  It is well settled that an assessment made on 
conjectures and surmises would be void – CIT Vs. 
(1) Ms. Monica Oswal (2) Jawahar Lal Oswal (3) 
Ruchika Oswal (2004) 267 ITR 308 (P&H). 

  In Dhakeswari Cotton Mills Ltd. Vs. CIT [1954] 
26 ITR 775 (SC), Omar Salay Mohamed Sait Vs. 
CIT [1959] 37 ITR 151 (SC) and Lalchand Bhagat 
Ambica Ram Vs. CIT [1959] 37 ITR 288 (SC), it has 
clearly been held by the apex court that there must 
be something more than mere suspicion in support 
of an assessment and mere suspicion cannot take 
the place of proof for the purpose of passing an 
order of assessment.

(5) Notwithstanding anything contained in any other 
provisions of this Act, where any person located in 
a notified jurisdictional area is entitled to receive any 
sum or income or amount on which tax is deductible 
under Chapter XVII-B, the tax shall be deducted at 
the highest of the following rates, namely:—

 (a) at the rate or rates in force;
 (b) at the rate specified in the relevant provisions  

 of this Act;
 (c) at the rate of 30%.
 Comments

“Rates in force” has been defined in Section 2(37A) of 
the Act.
However, it may be noted that the recipient would be 
entitled to offer such income to tax at a lower rate. 

Examples
a) Although a payment of royalty or fees for technical 

services to a person located in NJA (with whom 
India does not have a DTAA) will be subject to TDS 
@ 30%, the recipient will be liable to tax at the rates 
specified in Section 115A. 

b) On 15th September, 2011, X Ltd. borrows a sum of 
US$10 crore @ 6% p.a. from P Ltd., being situated 
in NJA. 

  In this case, X Ltd. will have to offer an  
explanation about the source of US$10 crore in 
the hands of P Ltd. If no explanation is offered 
or if the explanation is not satisfactory in the 
opinion of the Assessing Officer, US$10 crore 
(in equivalent Indian currency) will be added to 
the income of X Ltd. for the previous year 2011-
2012. Moreover, in respect of interest on loan 

otwithstanding anything contained 
in any other provisions of this 
Act, where any person located 
in a notified jurisdictional area 
is entitled to receive any sum or 

income or amount on which tax is deductible 
under Chapter XVII-B, the tax shall be deducted 
at the highest of the following rates, namely 
(a) at the rate or rates in force; (b) at the rate 
specified in the relevant provisions of this Act; 
(c) at the rate of 30%.
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payable to P Ltd., X Ltd. will have to maintain 
notified documents and furnish such information 
to the Assessing Officer (otherwise payment of  
interest will not be allowed as deduction). On 
payment of interest to P Ltd., X Ltd. will have to 
deduct tax @ 30%. 

  However, the provisions of Section 115A 
have not been amended and, consequently, in 
the hands of P Ltd. interest income will be taxable 
under Section 115A(1)(a)(ii) @ 21.012% (i.e., 20% 
+ SC + EC + SHEC). P Ltd. can claim refund of 
excess tax deducted by A Ltd. (along with interest) 
from the Assessing Officer. 

c)  X Ltd. is incorporated on 1st June, 2011 and it 
sets up an infrastructure debt fund in accordance 
with prescribed guidelines notified by the Central 
Government under Section 10(47). Units of face 
value of R50 crore are allotted to P Ltd., which is 
situated in a NJA. 

  In this case, X Ltd. will have to have to offer 
an explanation about the source of R50 crore in 
the hands of P Ltd. If no explanation is offered or 
if the explanation is not satisfactory in the opinion 

of the Assessing Officer, R50 crore will be added 
to the income of X Ltd. for the previous year 2011-
2012. However, income of X Ltd. is exempt from 
tax under Section 10(47). Consequently, addition 
of R50 crore in the hands of X Ltd. will not have 
any impact. Moreover, in respect of interest on 
units payable to P Ltd., X Ltd. will have to maintain 
notified documents and furnish such information 
to the Assessing Officer (otherwise payment of  
interest will not be allowed as deduction). As  
income of X Ltd. is exempt under Section 10(47), 
disallowance of interest will not have any tax  
effect. On payment of interest to P Ltd., X Ltd. will 
have to deduct tax @ 30%. 

  However, a newly inserted clause (iia) in 
Section 115A(1)(a) will be applicable in the hands of  
P Ltd.[such case is not excluded from the  
operation clause (iia)]. Consequently, interest 
income of P Ltd. will be taxable @ 5.253% [i.e., 
5% under Section 115A(1)(a)(iia) + SC + EC 
+ SHEC)]. P Ltd. can claim refund of excess tax 
deducted by X Ltd. (along with interest) from the 
Assessing Officer. n
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