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LD/60/49
The Scientific Instrument Co. Ltd.

 Vs.
 CIT
 August 12, 2011 (ALL)

[Assessment Years 1989-90, 1990-91, 
1992-93 & 1993-94]

Section 28(i) read with Section 22 of 
the Income-tax Act, 1961 – Business and Professional 
Income – Chargeable as
Where assessee continued its business while renting 
out one of business properties to bank in lieu of which 
it received relatively higher income in form of rent and 
interest free loan, income from leasing would be assessed 
as business income

The assessee is carrying on business of import and 
sale of scientific instruments. The assessee rented out 
its property to Citibank on Leave and Licence basis and 
received a huge deposits as advance free of interest 
which was to be adjusted by Citibank. The Assessing 
Officer assessed the income from said property under the 
head ‘Income from house property’.

The High Court held that all the assets of the business 
were not rented out by the assessee company. It was 
doing the main business of manufactures, imports, 
purchases and dealing in scientific apparatus, chemicals, 
chemical products, articles of glass, metal, wood, paper 
etc., more or less connected with science, as given in the 
memorandum of association. Out of the three properties 
at Mumbai, the property in dispute was being used for its 
Regional Office. In the interest of the company, it decided 
to let out one of its properties, to the City Bank, by way 
of exploitation of business assets, for making profit. The 
assets were let out, while carrying out other business 
activities. There was nothing on record, to show that the 
appellant had sold away the properties or abandoned 
its business activities. In the circumstances, in order to 
exploit business assets, as a prudent business decision, 
the appellant took interest free loan from the City Bank 
and rented out, one of its properties to it, and shifted its 
Regional Office. In this commercial venture, the appellant 
received a higher income regularly from its commercial 
assets. Therefore, the whole income from renting of 
property would be assessed as business income, and not 
income from property.

LD/60/50
Commissioner of Income-tax

 Vs.
Khemchand Motilal Jain

August 23, 2011 (MP-Jabalpur)
Section 37(1) of the Income-tax Act, 1961 – Business 

Expenditure – Allowable as
Ransom money paid to kidnappers for release of a whole 
time Director was an allowable deduction

The assessee, an private limited company, whose 
main income is from manufacturing and sale of bidis. One 
‘S’ was whole time Director of the assessee company. He 
was looking after the purchase, sales and manufacturing 
of bidis. He was kidnapped for ransom by a dacoit gang 
while he had gone to for purchase of tendu leaves. 
Immediately complaint and FIR were lodged with Police. 
The police were unsuccessful to recover him from the 
clutches of dacoit. Ultimately a sum of R5,50,000 was 
paid by way of ransom for his release. Assessee’s claim 
for deduction of this ransom amount under the head of 
'General Expenses' was disallowed by the Assessing 
Officer.

The High Court of Madhya Pradesh held that section 
37(1) provides that kidnapping a person for ransom is an 
offence and any person doing so or compelling to pay, is 
liable for the punishment as provided in the section, but 
nowhere it is provided that to save a life of the person if a 
ransom is paid, it will amount to an offence. No provision 
is brought to notice that payment of ransom is prohibited 
by any law. In absence of it, the Explanation of sub-section 
(1) of section 37 would not be applicable in the present 
case and the aforesaid expenditure was to be allowed as 
business expenditure.

LD/60/51 
iPolicy Network (P.) Ltd.

Vs.
 Income-tax Officer

June 17, 2011 (ITAT-DEL)
 [Assessment Year 2006-07]

Section 92C of the Income-tax Act, 1961 - Transfer 
Pricing - Computation of
Where difference in arm’s length price determined by TPO 
and price charged by assessee was less than 5 per cent, 
applying unamended proviso, addition had to be deleted

If the unamended proviso is compared with the 
amended proviso to section 92C(2), then, it is clearly 
noticed that there is a substantial change in the relief given 
to the assessee. By the unamended proviso, an option 
was given to the assessee to have its price of international 
transaction in variation of (+/-) 5 per cent of arithmetical 
mean through which the arm’s length price is determined 
by the TPO by adopting most appropriate method in a 
case where more than one price is determined by the said 
appropriate method. By the amended proviso, firstly it has 
been provided that in a case where more than one price 
is determined by the most appropriate method, the arm’s 
length price will be the price as determined by adopting 
arithmetical mean of such prices. It is further provided that 
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if the variation between arm’s length price so determined 
and price at which international transaction has actually 
been undertaken and it does not exceed 5 per cent of the 
latter, then, the price at which the international transaction 
has actually been undertaken shall be deemed to be the 
arm’s length price. Thus, a deeming provision has been 
created to adopt an arm’s length price if the price actually 
undertaken by the assessee does not exceed 5 per cent of 
the amount at which international transaction has actually 
been undertaken. Thus, 5 per cent difference has to be 
reckoned from the price at which international transaction 
has actually been undertaken instead of reckoning from 
price which is determined by the TPO, which was the 
position under unamended proviso. Thus, there is a basic 
difference in both the provisos i.e., pre-amended and post 
amended.

A bare reading of the pre amended proviso will 
clearly reveal that in a case where more than one price 
is determined by the most appropriate method, the arm’s 
length price shall be taken to be the arithmetical mean 
of such prices, or at the option of the assessee, a price 
which may vary from the arithmetical mean for an amount 
not exceeding 5 per cent of such arithmetical mean. 

The arithmetical mean in the present case was 15.64 
per cent and by adopting the same, the arm’s length price 
had been determined at R15,08,43,128/-. The arithmetical 
mean in the present case had been computed on the 
basis of three comparables; therefore, it was a case 
where more than one price was determined by the most 
appropriate method which is TNMM. If it is so, then, 5 
per cent of a price which was determined by calculating 
the arithmetical mean was to be taken as the relevant 
difference for computing the benefit of safe harbour of 
+/- 5 per cent. In other words, the safe harbour had to be 
computed with reference to arm’s length price determined 
by the TPO. The 5 per cent difference of arm’s length price 
determined by the TPO came to R75,42,156 and if the 
same was included in the revenue shown to be received 
by the assessee, the total would come to R15,08,75,869, 
which was in excess of arm’s length price determined by 
the TPO. Therefore, the difference in the arm’s length price 
determined by the TPO and charged by the assessee was 
less than 5 per cent. Therefore, applying the unamended 
proviso the addition on that very ground had to be deleted 
and was accordingly deleted.

LD/60/52
Titanor Components Ltd.

Vs.
Assistant Commissioner of Income Tax

June 9, 2011 (BOM-GOA)
[Assessment Year 1997-98]

Section 147 read with Section 80-IA of Income-tax 
Act, 1961 - Income escaping assessment 
There is a well known difference between a wrong claim 
made by an assessee after disclosing all true and material 

facts and a wrong claim made by assessee by withholding 
material facts fully and truly; it is only in latter case that 
Assessing Officer would be entitled to proceed under 
Section 147

The Petitioner filed return of Income for the assessment 
year 1997-98 along with the duly audited Accounts 
Tax Audit Report, etc. in respect of its income from the 
manufacturing fabrication and servicing of components. 
After the assessment, the petitioner's income for the said 
year was assessed by an Order under Section 143(3) of the 
Act on 29-12-1999. An appeal against that was decided on 
31-7-2000 by the Commissioner of Income Tax of Appeals. 
On 18-3-2004, the Respondents issued the impugned 
notice for re-opening of assessment under Section 147.

The notice under section 148 stated that the 
Assessing Officer had reasons to believe that income had 
escaped assessment because the assessee had wrongly 
claimed deduction under Section 80-IA in respect of 
income which was not derived from the income of the 
Petitioner's Unit. Further, that long term capital gains had 
been wrongly claimed by the assessee which had been 
wrongly considered for the set off of the said Unit which 
had resulted in escapement of income. Nowhere has the 
Assessing Officer stated that there was any failure on the 
part of the assessee to disclose fully and truly all material 
facts necessary for assessment. 

The Bombay High Court held that having regard to the 
purpose of the section, the power conferred by Section 
147 does not provide a fresh opportunity to the Assessing 
Officer to correct an incorrect assessment made earlier 
unless the mistake in the assessment so made is the 
result of a failure of the assessee to fully and truly disclose 
all material facts necessary for assessment. Indeed, 
where the assessee has fully disclosed all the material 
facts, it is not open for the Assessing Officer to re-open 
the assessment on the ground that there is a mistake in 
assessment. Moreover, it is necessary for the Assessing 
Officer to first observe whether there is a failure to disclose 
fully and truly all material facts necessary for assessment 
and having observed that there is such a failure to 
proceed under Section 147. It must follow that where the 
Assessing Officer does not record such a failure he would 
not be entitled to proceed under Section 147.

In the instant case the Assessing Officer had not 
recorded the failure on the part of the Petitioner to fully 
and truly disclose all material facts necessary for the 
assessment year. What was recorded was that the 
Petitioner had wrongly claimed certain deductions which 
he was not entitled to. 

There is a well known difference between a wrong 
claim made by an assessee after disclosing all the true and 
material facts and a wrong claim made by the assessee 
by withholding the material facts fully and truly. It is only in 
the latter case that the Assessing Officer would be entitled 
to proceed under Section 147. 
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LD/60/53
Status Home and Enclaves (P.) Ltd.

 Vs.
 CIT

August 12, 2011 (CAL)
 [Block Period from 1992-93 to 1997-98]

Section 158B of the Income-tax Act, 1961 – Block 
assessment in search cases – Block Period/
Undisclosed income
Any promissory note promising to pay an amount to a 
Director of company cannot be deemed to be an amount 
payable to company; company cannot deny tax liability of 
equal sum disclose in search

A search was conducted against the appellant 
in course of which a promissory note in original was 
seized from the residence of the appellant’s director. The 
Assessing Officer initiated block assessment proceeding 
pursuant to the said search against the appellant.

The case of the appellant, a real estate business-
company was that it undertook a project and invested 
diverse amounts in the said project. The appellant 
claimed that due to paucity of fund, a development 
agreement was entered into between the appellant and a 
construction firm TC. In terms of the said agreement, the 
said firm agreed to complete the project at its own cost 
and, in turn, to provide a portion of the constructed area 
to the appellant by way of consideration. The appellant 
claimed that the said firm also agreed to pay the appellant 
a sum of R4 lac towards reimbursement of part of the 
construction cost and preliminary expenses incurred 
by the appellant. In order to secure the payment of the 
said sum of R4 lac, it had obtained from the said firm a 
promissory note. Since the said firm did not pay the said 
sum of R4 lac to the appellant within the financial year 
ending on March 1997 and in the account for the relevant 
financial year, the said sum of R4 lac was reduced from 
the cost of work-in-progress relating to the project and an 
identical amount together with interest of R18,000/- was 
shown as receivable from the said fund. 

According to the appellant, the said firm had also 
shown the said sum of R4 lac together with interest of 
R18,000/- as payable to the appellant during the relevant 
financial year ending on March 31, 1997. The appellant 
further claimed that in the financial year ending on March 
31, 1998, the said firm allotted additional constructed area 
to the appellant in the project and adjusted the said sum 
of Rs.4 lac against the same.

The Assessing Officer treated the said sum of R4 lac 
as the appellant’s undisclosed income for the block period 
on the ground that the promissory note did not indicate 
that the payment had not been made to the appellant and 
further that the appellant could not furnish the agreement 
with the said firm.

The Commissioner (Appeals) allowed the appeal of 
the appellant and held that the sum of R4 lac could not be 

considered in the appellant’s block assessment and the 
matter was required to be examined in the subsequent 
year. The Tribunal allowed the Revenue’s appeal. 

The High Court of Calcutta held that it would appear 
that the promissory note in question on the face of it did 
not disclose that the same was payable to the appellant-
company. On a plain reading of the said promissory note, 
it appears that on demand the firm TC promised to pay 
to the director of the appellant company a sum of R4 lac 
being the premium amount for development agreement.

On the basis of such promissory note, the amount 
was not payable to the appellant but was payable to its 
director. Any promissory note promising to pay an amount 
to a Director of the company cannot be deemed to be an 
amount payable to the company and thus, the authorities 
below acted illegally in treating the amount payable under 
that promissory note to be an amount receivable by the 
appellant, the Company.

However, having regard to the fact that in the 
promissory note itself, the development agreement 
being indicated and the appellant itself having taken the 
plea that the same was a security to the appellant, and 
the Commissioner (Appeals) having relied upon such 
document, the matter was to be remanded back.

LD/60/54
Deputy Commissioner of Income-tax

Vs.
 Summit Securities Ltd.

August 10, 2011 (ITAT-MUM-SB)
[Assessment Year 2006-07]

Section 255 of the Income-tax Act, 1961 - Appellate 
Tribunal – Procedure of
Reference to Special Bench cannot be withdrawn merely 
for reason that High Court has admitted identical question 
of law in another case

There should be consistency in the approach of 
various Benches of the Tribunal. Once a case has been 
decided by an earlier Bench, the subsequent Bench 
should respect such decision and should not endeavour 
to make departure therefrom unless the facts are different 
or the legal position appreciated by the earlier Bench 
has undergone change because of some statutory 
amendment or enunciation of law by the Supreme Court 
or the jurisdictional High Court. Consistency in the judicial 
approach removes the sword of uncertainty hanging over 
the heads of litigants. The Income-tax Appellate Tribunal 
is an all India Body working through its Benches across 
the country. The judicial discipline requires that the view 
taken by one Bench should be respected and ordinarily 
followed by the others. This type of approach results into 
consistency in the administration of justice as the parties 
can reasonably predict the decision of a subsequent 
Bench when the same issue has been decided by an 
earlier Bench.
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It is however not the end of the road. As the Tribunal 
is a quasi-judicial body, its Members cannot work 
mechanically by following the view taken by the earlier 
Co-ordinate Bench when they strongly believe that the 
earlier decision was not rendered by appreciating the legal 
position in correct perspective. Naturally there cannot 
be any fetters on the powers of the subsequent Bench 
of the Tribunal to dispute the correctness of the earlier 
order in justifiable cases. To presume that a subsequent 
Bench, despite having strongly entertained the doubt 
about the accuracy of the earlier decision should follow 
the same, would make a mockery of the judicial system 
and act as a speed breaker on the thinking process and 
flow of thoughts. The Members have freedom to doubt 
the correctness of an earlier decision in deserving cases 
from their own point of view. If after due application of 
mind the subsequent Bench comes to the conclusion that 
it cannot agree with the earlier view, it should not straight 
away proceed to record a conflicting decision. In such a 
situation the subsequent Bench is empowered or rather 
duty bound to make a reference to the President on the 
point they perceive to be an error of law in the earlier 
decision. The Larger Bench is then made up to consider 
the correctness of the earlier decision on the facts and 
circumstances of the case before it. The decision thus 
arrived at by the larger wisdom becomes a binding 
precedent for all other Benches across the country unless 
there is a contrary judgment of the jurisdictional High 
Court on the point. After such order, no Division Bench 
can or should question the correctness of view taken by 
the Special Bench.

Where the High Court has neither decided the 
point on merits nor blocked hearing of cases involving 
identical question of law by the Tribunal till the disposal 
of appeal pending before it, the mere fact that a superior 
authority is seized of an issue identical to the one before 
the lower authority, there cannot be any impediment on 
the powers of the lower authority in disposing off the 
matters involving such issue as per prevailing law. The 
first appellate authorities in all subsequent cases shall be 
debarred from hearing the matters involving a question 

against which either the Revenue or the assessee have 
preferred appeal before the Tribunal and the matter is 
still undecided. The same consequences will follow if 
the Tribunal is proscribed from hearing the matters on 
the admission of identical question of law by the High 
Court till a final decision is rendered, which may take a 
couple of years. Where the substantial question of law 
was admitted by the High Court in another case of Zuari 
Industries Ltd. Vs. ACIT [2007] 105 ITD 569 (MUM)  and 
many years have elapsed and the matter has still not 
been taken up for consideration and final disposal. No 
objection to continuation of Special Bench of the Tribunal 
can be raised on ground that similar question of law has 
been admitted by High Court in another case. If such an 
argument is accepted and further advanced then all the 
High Courts will have to bring to an end the hearing of 
appeals before them involving a question of law on which 
SLP has been admitted by the Supreme Court, which may 
again take a number of years.

The consequences of such a course of action would 
lead to a chaotic situation. The entire working of the 
Tribunal will come to standstill if a reference to the Special 
Bench is withdrawn simply on the ground that identical 
question of law has been admitted by the High Court. 

Contemplate a situation in which an earlier Bench 
decides an issue in favour of one party, be it the Revenue 
or the assessee and the aggrieved party appeals 
against the said Tribunal order which is admitted by the 
High Court. Suppose similar issue comes up before a 
subsequent Bench which finds itself unable to endorse 
the view taken by the earlier Bench. The only course 
open to the subsequent Bench is to make a reference 
to the President for the constitution of a Special Bench 
instead of recording a contrary decision at its own. On 
the constitution of the Special Bench if an argument is 
taken that since the substantial question of law has been 
admitted by the High Court against the earlier order of 
the Tribunal and hence such reference be withdrawn, 
there would be a deadlock. The subsequent Bench would 
land itself in a quagmire, being neither in a position to 
swallow the earlier view nor spit it out. Following the earlier 
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decision of the Co-ordinate Bench would be difficult 
because of its non-concurrence with it. In the like manner 
it would find its hands tied to directly record a contrary 
conclusion because of the prevalence of the aforestated 
legal position expressed by the Supreme Court and other 
High Courts prohibiting adopting such a course of action. 
Disposal of appeal against the earlier order by the High 
Court may take several years and during the currency 
of these years the Tribunal would become defunct on  
such issues.

In order to come out of such a tricky situation, the 
Legislature has provided a solution by enshrining section 
255(3) empowering the President of the Tribunal to 
constitute the Special Bench.

A bare perusal of the relevant part of sub-section (3) 
of section 255 transpires that the President may for the 
disposal of any particular case constitute a Special Bench 
consisting of three or more members. The President is 
empowered to constitute a Special Bench under section 
255(3) on his own volition if he considers any issue of a 
greater significance affecting large number of taxpayers 
or due to the importance of the issue even if it does not 
affect several assessees or otherwise. The powers of the 
President in forming the Special Bench at his own will 
are plenary, unfettered and unlimited. Apart from making 
a Special Bench on the President's own choice, such 
a Bench can also be constituted by the President on a 
representation made either by the assessee or by the 
Revenue. Further if a Single Member Bench of the Tribunal 
or a Division Bench hearing a particular case considers it 
expedient to have opinion of the Larger Bench on the issue 
because of its vital implications or they feel themselves 
unable to agree with the view expressed by an earlier 
Bench on similar point, they can request the President for 
the making of a Special Bench on such issue. Besides 
that there may be certain other circumstances also in 
which the President can constitute Special Bench under 
section 255(3) consisting of three or more members for 
the disposal of any particular case.

Thus it can be noticed that the constitution of the  
Special Bench eases the situation in a case where the 
subsequent Bench finds itself unable to endorse the 
view taken by the earlier Bench on the point. The order 
of the Special Bench helps in providing consistency 
qua different Benches of the Tribunal until the matter 
receives consideration of the higher judicial forums. It is 
further pertinent to note that the practice, similar to the 
constitution of Special Bench by the Tribunal to resolve a 
possible conflict in the views amongst various Benches of 
the Tribunal and not waiting till the matter is finally decided 
by the High Court, is also uniformly followed by the High 
Courts as well. Whenever a view is taken on a point by a 
Bench of a High Court and the subsequent Bench of the 
same High Court finds it difficult to accept the same, the 
practice is to refer the matter to the Chief Justice of the 
concerned High Court for constitution of a Larger Bench. 

Notwithstanding the fact that SLP against the judgment 
of its earlier Bench has been admitted by the Supreme 
Court, the High Court does not stop its functioning to 
wait for the outcome before the Supreme Court for an 
indefinite time. The Larger Bench so constituted hears the 
matter and gives its conclusion, which becomes final qua 
various Benches of that High Court until the final judgment 
is rendered by the Supreme Court.

If a subsequent Bench of the Tribunal is disinclined to 
follow the view taken by an earlier Bench on a particular 
issue, the only course open before it, is to make a reference 
to the President for the constitution of Special Bench so 
that the issue may be finally decided by a Larger Bench. 
Notwithstanding the fact that the substantial question of law 
raised in the order of the earlier Bench has been admitted 
by the High Court, there are no fetters on the Tribunal 
in hearing the case in Special Bench and rendering the 
decision which would prevail upon and become a binding 
precedent for the other Benches of the Tribunal. The 
justice delivery system has to take its own course and 
cannot wait in eternity for a higher judicial body to decide 
the issue first. Situation may be different where the said 
substantial question of law receives consideration by the 
High Court and a final verdict is given. In such a case the 
parties before the Tribunal may apply for the withdrawal of 
the reference before the Special Bench provided the facts 
and circumstances of such case are similar to the one 
decided by the jurisdictional High Court. Such withdrawal 
may sound justified as proceeding with the matter would 
be an exercise in futility in the face of the judgment of 
the jurisdictional High Court. But where only a substantial 
question of law has been admitted by the High Court 
and the case is yet to come up for hearing, which may 
take several years, there is no reason whatsoever for any 
party to approach the Tribunal for the withdrawal of the 
reference to the Special Bench on the point. Therefore, 
the reference to the Special Bench cannot be withdrawn 
merely for the reason that the High Court has admitted the 
identical question of law in another case.

 Service Tax
LD/60/55

Home Solutions Retails (India) Ltd.
 Vs.
 Union of India
 September 23, 2011 (DEL-FB)

Section 65(105)(zzzz) read with 
Section 66 of the Finance Act, 1994 

– Renting of Immovable Property
Imposition of service tax under Section 65(105)(zzzz) read 
with Section 66 is not a tax on land and building which is 
under Entry 49 of List II of the Constitution, and what is 
being taxed is an activity of letting or leasing fundamentally 
for commercial or business purpose; therefore, section 

INDIRECT 
TAXES
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65(105)(zzzz) of Finance Act, 1995 and section 66 as 
amended by Finance Act, 2010 are constitutionally valid

The renting of immovable property has been defined to 
include renting, letting, leasing, licensing and other similar 
arrangements of immovable property for use in the course 
of furtherance of business or commerce including use as 
factory, building, warehouse, exhibition halls, multiple use 
building, etc. The said provision came into force with effect 
from 1.6.2007. It was urged that contrary to the express 
words of the provisions of the Act, the Legislature, placing 
an erroneous interpretation on section 65(105)(zzzz) as 
it stood in 2007, issued a notification No.24/2007 dated 
22.5.2007. After the notification was issued, a circular 
dated 4.1.2008 was issued by the Ministry of Finance 
of the Union of India. The constitutional validity of the 
notification and the circular was questioned before this 
Court in the case of Home Solution Retail India Ltd. Vs. 
Union of India, 158 (2009) DLT 722 (DB).

In the case of Home Solution's case (supra) it was 
contended that the notification and circular had come into 
existence by absolute fallacious interpretation placed on 
Section 65(105)(zzzz) and Section 65(90)(a) inasmuch as 
an attempt has been made to levy service tax on renting 
of immovable property as opposed to the levy of service 
tax on the service provided “in relation to renting of 
immovable property”. The Division Bench has held that 
section 65(105)(zzzz) could not have brought in its ambit 
and sweep the renting out of immovable property for use 
in the course of furtherance of business or commerce to 
constitute a taxable service and thereby exigible to service 
tax and, accordingly, the notification dated 22-5-2007 and 
circular dated 4-1-2008 were declared ultra vires.

After the said decision was rendered, Section 65(90)(a) 
and sections 65 and 66 were amended. The amendments 
have been brought with retrospective effect from 1-6-
2007. Challenging the validity of the amendments, the 
petitioner submitted that the Parliament has no authority 
to enact the impugned legislation as renting of immovable 
property is a tax on lands and buildings which squarely 
comes within Entry 49 of List II of the Seventh Schedule of 
the Constitution of India. It was further submitted that the 
use of the word ‘taxes’ in Entry 49 connotes a multitude of 
taxes imposable on land when the renting of an immovable 
property would squarely fall within Entry 49 of List II.

The Full Bench of the Delhi High Court held that section 
65 is the provision which deals with the charging of service 
tax. Section 66(105) defines taxable service to mean any 
service provided or to be provided to any person, by any 
other person by renting immovable property or any other 
service in relation to such renting for use in the course of 
or furtherance of business or commerce. Section 65(90a) 
has been amended in 2010 to mean renting of immovable 
property which includes renting, letting, leasing, licensing 
or other similar arrangements of immovable property for 
use in the course or furtherance of business or commerce 
but does not include certain aspects. Explanation No.1 

689



LEGAL UPDATE Legal Decisions

THE CHARTERED ACCOUNTANT     NOVEMbEr      201134

to the said provision provides that “for use in the course 
or furtherance of business or commerce” includes the 
use of immovable property as factories, office buildings, 
warehouses, theatres, exhibition halls and multiple-use 
buildings. Explanation 2 further declares that for the 
purposes of this said clause, renting of immovable property 
would include allowing or permitting the use of space in 
an immovable property, irrespective of the transfer of 
possession or control of the said immovable property. The 
earlier provision had introduced the definition of renting 
of immovable property including renting, letting, leasing, 
licensing or other similar arrangements in the course or 
furtherance of business or commerce.

The hub of the matter is when a premise is let out for 
use, should a person who rents an immovable property or 
renders any other service in relation to such letting for use 
in the course or furtherance of business or commerce be 
liable to service tax.

The terms which are significant are renting, letting, 
leasing and licencing for use in the course or furtherance 
of business or commerce. The legislature has not merely 
said renting of immovable property. It has used the 
terminology renting of property or any service in relation 
to such renting and that too in the course or furtherance 
of business or commerce, the last part being important. 
While understanding the concept of service tax, it is to 
be kept in mind that it is both a general tax as well as 
a destination based consumption tax levied on services. 
Sometimes services can be “property based services” 
and “performance based services”. The architects, 
interior designers and real estate agents would come in 
the category of performance service providers.

Whether when a property is leased or rented, the 
element of service is absolutely absent?

In this context, the concept of rent has to be appositely 
understood. A rent is basically a reward paid for the use 
of the land. The tenant or the occupant pays the same 
to use the premises. In the economic concept, rent can 
be categorized into two heads, namely, contract rent 
and economic rent. Contract rent fundamentally refers to 
the total amount of money paid for use of the land and 
economic rent is a part of the total payment which is made 
for the use of land and it is estimated on many a ground. 
The economic rent can be contract rent minus interest on 
the capital invested. The concept of economic rent can 
also represent an amount which a factor can earn in its next 
best alternative use. Be it noted, the rent varies depending 
upon advantages. The value difference comes into play 
because of transport charges. The surplus arises because 
of the location and availability of facilities. Appreciated 
in this context, economic rent is a surplus which arises 
on account of natural differential advantages and can 
be treated as ‘service’. That apart, scarcity of premises, 
the pressure of demand and the increase of population 
are also contributory factors. Consequently, any land 

or building situated in a particular place does possess 
certain inherent qualities which distinguishes it from land 
or building at other places. The factors which really weigh 
are location, accessibility, goodwill, construction quality 
and other advantages. A land or building in one area may 
fetch more rent than in another area. When a particular 
building is rented or leased or given under arrangement 
for commercial or business purposes, many factors are 
taken into consideration. Every building or premises 
cannot be utilised for commercial or business purposes. 
When a particular building or premises has the “effect 
potentiality” to be let out on rent for the said purpose, an 
element of service is involved in the immovable property 
and that tantamounts to value addition which would 
come within the component of service tax. To further 
clarify, an element of service arises because a person 
who intends to avail the property on rent wishes to use 
it for a specific purpose. The value of the building gets 
accentuated because of scarcity of land or building, 
goodwill, accessibility and similar ancillary advantages 
which constitute value addition.

The modern economic theory of rent also has a 
nexus with demand and supply. In this analysis, rental is 
hiked because supply of land is scarce in relation to its 
demand. This economic concept is called “scarcity theory 
of rent”. This includes the facet of competition and quality. 
According to the modern theory, rent is not peculiar to land 
alone but arises in the case of many a factor which earn 
over and above the transfer earnings. There is a distinction 
between “actual earnings” and “transfer earnings”. 
According to the modern analysis of rent, it is not peculiar 
to land alone and the concept of transfer earning is more 
attracted towards the building depending upon its use. 
As an economic concept, it has been developed that rent 
qua building or premises or, for that matter, land has a 
nexus, an inseparable one, with the potentiality of its use 
in a competitive market. The economic growth has an 
effect on rent. In this regard, modern economists have 
evolved certain methods, namely, technical progress 
in methods of production, development in means of 
transportation and population growth. We have referred 
to these concepts only to highlight that the legislature 
has not imposed tax on mere letting but associated it with 
business or commercial use. Thus, it comes within the 
concept of activity and the value addition is inherent. It is 
worth noting that the language employed in the dictionary 
clause and the charging section, that is, “commercial use 
for business purposes” have their own significance. 

When premises is taken for commercial purpose, it is 
basically to subserve the cause of facilitating commerce, 
business and promoting the same. Therefore, there can 
be no trace of doubt that an element of value addition is 
involved and once there is a value addition, there is an 
element of service.

The imposition of service tax under Section 65(105)
(zzzz) read with Section 66 is not a tax on land and building 
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which is under Entry 49 of List II. What is being taxed is an 
activity, and the activity denotes the letting or leasing with a 
purpose, and the purpose is fundamentally for commercial 
or business purpose and its furtherance. The concept has 
to be read in conjunction. Service tax is associated with 
value addition as evolved by the judgments of the Apex 
Court, the submission that the base of the said decisions 
cannot be taken away by a statutory amendment need 
not be adverted to. Once there is a value addition and the 
element of service is involved, in conceptual essentiality, 
service tax gets attracted and the impost gets out of the 
purview of Entry 49 of List II of the Seventh Schedule of 
the Constitution and falls under the residuary entry, that 
is, Entry 97 of List I.

The conclusions as arrived by the Full Bench are to be 
enumerated in seriatim as follows:
(a) The provisions, namely, Section 65(105)(zzzz) 

and Section 66 of the Finance Act, 1994 and as 
amended by the Finance Act, 2010, are intra vires the 
Constitution of India.

(b) The decision rendered in the first Home Solution’s 
Case (Supra) case does not lay down the correct law 
as there is value addition when the premises is let out 
for use in the course of or furtherance of business or 
commerce and it is, accordingly overruled.

O T H E R 
ACTS

(c)  The challenge to the amendment giving it retrospective 
effect is unsustainable and, accordingly, the same 
stands repelled and the retrospective amendment is 
declared as constitutionally valid.

Companies Act

LD/60/56
Shin Satellite Public Company 

Limited
 Vs.
 ATN International Limited

July 29, 2011 (CAL)
Section 434 of the Companies Act, 

1956 – Winding up of Company
Sum due and payable to creditor 

which is accepted by company is to be paid
The petitioning creditor agreed to provide digital 

channel service to the company against a service fee for 
the agreed period. A credit period of 40 days was provided 
and security deposit given. For non-payment of sums the 
petitioning creditor terminated the agreement between the 
parties. The security deposit was also forfeited. A notice 
under section 434 was issued whereby the company was 
called upon to pay US $ 2,12,452.78. A reply was given to 
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the said notice wherein forfeiture of the Security deposit 
was disputed so also payment of US $ 2,12,452.78.

The plea of arbitration clause was not taken in the 
reply to the notice issued under section 434 of the 1956 
Act. Neither reference had been filed nor any arbitration 
clause was invoked.

In the e-mail of outstanding balance has been admitted 
by the company and a payment schedule contemplated. 
Later on, a confirmed payment schedule was sent to the 
petitioning creditor by the company and a statement of 
Account was sent by the company to the Income Tax 
Department. Such statement showed a sum of US $ 
82,467.90 payable by the company to the petitioning 
creditor. 

The Calcutta High Court held that a sum of US $ 
82,467.90 was due and payable to the petitioning creditor 
by the company and accordingly the Company was 
directed to pay the above said sum within 6 weeks from 
the date of receipt of this order alongwith interest at the 
rate of 12 per cent per annum. 

As a bonafide dispute has been raised in respect 
of forfeiture of the Security deposit the said cannot be 
decided in this application and the parties will be entitled 
to take steps in accordance with law.

LD/60/57
Naresh Chandra Agarawal

 Vs.
 The Institute of Chartered Accountants of India

September 5, 2011 (DEL)
Rule 9 of Chartered Accountants (Procedure of 
Investigation of Professional and Other Misconduct 
and Conduct of Cases) Rules, 2007 read with 
Section 21A of the Chartered Accountant Act, 1949 – 
Examination of the Complaint
Rule 9(3)(b) of the Rules does not transgresses and 
supplants Section 21A(4) of the Chartered Accountants 
Act, 1949 and, hence, is not ultra vires 

The petitioner, a Chartered Accountant, had prayed 
for declaring Rule 9(3)(b) of Chartered Accountants 
(Procedure of Investigation of Professional and Other 
Misconduct and Conduct of Cases) Rules, 2007 (the 
Rules) as ultra vires as the said Rule transgresses and 
supplants Section 21A(4) of the Chartered Accountants 
Act, 1949 (the Act). It was submitted by the petitioner that 
Section 21A(4) mandates that the Board of Discipline if it 
disagrees with the Director (Discipline), it shall close the 
matter but the Rule as has been framed empowers the 
Board of Discipline either to proceed with Chapter-IV of 
these Rules if the matter pertains to the First Schedule or 
refer the matter to the Committee of Disputes to proceed 
under Chapter-V of these Rules if the matter pertains 
to Second Schedule or both the schedules. When the 
Section provides in a categorical manner either to close 
the case or direct further investigation, the question of 
reference to the Dispute Committee does not arise. 

The High Court of Delhi held that on a studied scrutiny 
of the statutory provisions of section 21A(4), it is clear 
that the Director (Discipline), who is the Secretary of the 
Board of Discipline, has been conferred the power to 
submit reports before the Board of Discipline with all the 
information on the complaints for the purpose of formation 
of an opinion. If the Director (Discipline) is of the opinion 
that there is no prima facie case and the Board of Discipline 
agrees with the opinion of the Director (Discipline), the 
matter is closed. In case of disagreement, the Board of 
Discipline may advise the Director (Discipline) to carry 
further investigation. 

The Chapter-IV of the Act deals with Board of Discipline. 
Chapter-V deals with the Disciplinary Committee. Section 
21A(4) clearly stipulates that if the Board of Discipline 
disagrees, it may advise the Director (Discipline) to further 
investigate the matter. It is, however, not possible to accept 
that the Board cannot disagree with the report of Director 
(Discipline) or in case of disagreement the Board can 
only direct further investigation by the Director (Discipline) 
and not refer the matter to the Disciplinary Committee 
when violation/breach of the Second Schedule or both 
schedules is alleged. Any such restriction on the Board 
of Discipline is not expressly stipulated and should not 
impliedly infer if one examines the provisions dealing 
disciplinary proceedings. 

Section 21(4) stipulates that the Disciplinary Directorate 
shall follow the procedure as they may be specified. The 
procedure is specified in Rules including the impugned 
Rule 9(3)(b).

The Director (Discipline) functions as the Secretary of 
the Board of Discipline. However, it is difficult to accept 
that in case Director (Discipline) gives a closure report 
on the basis of his or her opinion that there is no prima 
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facie case, the Board of Discipline/Disciplinary Committee 
must accept that opinion and the only option to the 
Board of Discipline is to advise the Director (Discipline) 
to investigate the matter further. The provisions do not 
postulate finality to the prima facie opinion of the Director 
(Discipline). On the other hand, Director (Discipline) is the 
Secretary of the Board. The final determination whether 
or not a member is guilty of professional or other mis-
conduct in the First Schedule or the Second Schedule, 
is decided by the Board of Discipline or the Disciplinary 
Committee. The argument raised and the interpretation 
placed by the petitioner is contrary to the legislative intent 
and will make the provisions unworkable as it would make 
the Board of Discipline and the Disciplinary Committee 
powerless in case the Director (Discipline) gives a 
negative prima facie report. The phrase “prima facie” itself 
shows that report of the Director (Discipline) is tentative 
and not final. The finality is attached to the orders which 
are ultimately passed either by the Board of Discipline or 
the Disciplinary Committee. 

Quite apart from the above, the term used in Section 
21A(4) is “may”. The Board is not bound in all cases of 
disagreement to refer for reinvestigation. When discretion 
has been granted, the word “may” should not be read 
here as “shall”. The word “may” must take the literal 
colour in the present case. It gives discretion or choice 
to the Board. As the word “may” is deliberately used and 
conveys the legislative intent, one should perceive that it 
should be interpreted as “shall”. It has to be borne in mind 
that Rule 9(3)(b) is procedural and states how the steps 
should be taken and, therefore, it would be an anathema 
to the basic conception of statutory interpretation that 
Rule 9(3)(b) transgresses or encroaches upon the power 
conferred under Section 21A(4). On the contrary, it only 
supplements. In view of the aforesaid, the Rule 9(3)(b) 
cannot be held to be ultra vires.

SEBI
LD/60/58

Nirvana Holdings Private Ltd.
 Vs. 

Securities and Exchange Board of India
August 9, 2011 (SAT-MUM)

Regulation 11 of the SEBI (Substantial Acquisition 
of Shares and Takeovers) Regulations, 1997 – 
Consolidation of Holdings
Where a company acquired shares of target company 
along with its promoter directors, company should be 
presumed to have acted in concert with its promoter 
directors in their individual capacity and their holdings 
had to be clubbed; when total holdings would cross 
permissible creeping acquisition limit of 5 per cent, but 
no public announcement was made, Regulation 11(1) of 
Takeover Code would be violated

The appellant was a private limited company and 
had only two promoters/directors/ shareholders. There 

was no other shareholder in this company and the 
directors had 50 per cent shareholding each. This was 
an investment company whose main object was to 
invest in shares/debentures of other companies. The two 
directors of appellant, in their individual capacity, were 
also promoters of the target company and they together 
held 33.38 per cent of the voting rights/share capital in 
the target company. The remaining 15 promoters of the 
target company as shown in the statement filed with the 
stock exchanges held 12.32 per cent of the voting rights 
in that company. Thus, the total holding of the promoter 
group in the target company came to 45.70 per cent 
including that of the two directors. The appellant company 
acquired 6.17 per cent of the total equity capital of the  
target company.

As the appellant company acquired shares/voting 
rights in the target company which entitled it to exercise 
more than 5 per cent (6.17 per cent) of the voting rights 
therein thereby increasing the collective shareholding of 
the two directors/promoters and the appellant in the target 
company from 33.38 per cent to 39.55 per cent triggering 
Regulation 11(1) of the Takeover Code and since the 
appellant did not come out with a public announcement 
to acquire further shares of the takeover code, the SEBI 
alleged violation of Regulation 11(1).

The Securities Appellate Tribunal held that if a 
promoter of a target company, who is an individual, holds 
10 per cent or more shares in any other company, then 
that company also becomes a part of the promoter group 
of the target company. In the present case each of the two 
promoter-directors held 50 per cent shares in the appellant 
company. The appellant company was, therefore, a part 
of the promoter group of the target company even without 
holding a single share. It was, thus, clear that the two 
promoter/directors and the appellant were promoters of 
the target company.

It is true that ‘person acting in concert’ comprises 
two or more persons who share a common objective  
or purpose of substantial acquisition of shares or voting 
rights in a company. In other words, there has to be a 
meeting of their minds when the acquisition takes  
place and it is only then that it could be said that they 
acted in concert. In the present case it could not  
even be suggested that the appellant while acquiring 
6.17 per cent shares of the target company did not 
act in concert with the two promoter directors who, as 
already observed, were promoters of the target company 
in their individual capacity and also hold 100 per cent 
shares of the appellant company. The two promoter 
directors controlled the appellant company and they 
were also its directing mind. No investment decision 
on behalf of the appellant company could be taken  
without their authority, knowledge, consent and approval. 
The appellant being a body corporate was distinct from 
the two promoter directors. In this view of the matter, it 
was obvious that when the appellant company which 
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was a body corporate acquired shares of the target  
company, it acted in concert with its promoter directors  
in their individual capacity who were also the promoters  
of the target company. The shares acquired by the 
appellant company and the holding of the two promoter 
directors had to be clubbed for the purposes of  
Regulation 11(1) of the takeover code as they were  
acting in concert. When this was done, it became clear  
that the appellant crossed the permissible creeping 
acquisition limit of 5 per cent thereby triggering  
Regulation 11(1) of the takeover code and not having  
made a public announ-cement, violated the said 
provision.

Even if the shareholding of the other promoters is 
excluded, the shareholding of the two promoter/directors 
and the appellant together was enough to trigger 
Regulation 11(1). In this view of the matter, no fault could 
be found with the conclusion arrived at by the whole 
time member that Regulation 11(1) got triggered and the 
appellant by not making a public announcement violated 
the said provision. 

Whenever an acquirer violates Regulation 10, 11 or  
12 of the takeover code by not making a public 
announcement, he should be directed to comply with 
the provision by making a public offer. The words “unless 
such acquirer makes a public announcement” appearing 
in Regulations 10 and 11(1) make these provisions 
mandatory and a public announcement has to be made. 
Similar words appear in Regulation 12 as well. These 
provisions make the acquisition conditional upon a  
public announcement being made. The primary object 
of the takeover code is to provide an exit route to the  
public shareholders when there is substantial acquisition 
of shares or a take over. This right to exit is an invaluable 
right and the shareholders cannot be deprived of this  
right lightly. It is only when larger interest of investor 
protection or that of the securities market demands 
that this right could be taken away. Therefore, 
as a normal rule, a direction to make a public 
announcement to acquire shares of the target company 
should issue to an acquirer who fails to do that.  
The Board need not give reasons as to why such a 
direction is being issued because that is the mandate 
of Regulations 10, 11 and 12. However, if the issuance 
of such a direction is not in the interest of the securities 
market or for the protection of interest of investors,  
the Board may deviate from the normal rule and issue 
any other direction as envisaged in Regulation 44 of 
the takeover code. In that event, the Board should 
record reasons for deviation. In the instant case, no  
reasons had been recorded for deviating from the  
normal rule and there was no ground for deviation.  
In these circumstances, the appellant was to be directed 
to make a public announcement to acquire the shares  
of the target company in accordance with the provisions 
of the Takeover Code. n
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