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Dependent Personal Services – Relieving 
Dual Taxes on Income from Employment

In today’s economic scenario, the world has shrunk and boundaries between countries exist largely only on the land. 
Countries are increasingly ever becoming dependent on one another and business has grown beyond boundaries of 
one’s country. Consequently, one has witnessed a large scale mobilisation of the basic resources for undertaking 
business activity viz. capital and labour. The globalised trade of today’s times, if at all, has only fuelled this movement 
of personnel on a scale greater than ever before. Further most countries now have a complex set of taxation rules 
which seek to tax every income earned on its soil as well as in the hands of its residents. This creates a peculiar 
situation for such persons who are called to pay tax on their income from employment in the country where 
employment is exercised as well as the country where such persons is a tax resident (if the two are different). To 
overcome this scenario, a need was felt to introduce some mechanism whereby the taxing rights of countries to tax 
such income is adequately defined so that dual taxing of such income could be avoided. With this objective in mind, 
the Organisation for Economic Co-operation and Development (‘OECD’) when it introduced the Model Tax Convention, 
included Article 15 – Dependent Personal Services to allocate the rights and obligations of countries while taxing 
the employees. A similar article is also present in the UN Model Convention. In 2000, Article 15 was rechristened 
as ‘Income from Employment’. Most of the Double Taxation Avoidance Agreements (‘DTAA’) entered into by India 
contains the Article on Dependent Personal Services. This article explains the nuances of the Article dealing with 
Income from Employment.

Article 15 – Income from 
Employment (‘OECD’)
Article 15 of the OECD model 
convention is reproduced 
hereunder:

(Contributed by the Committee on Interna-
tional Taxation of the ICAI. Comments can be 
sent to citax@icai.org)

1. Subject to the provisions of 
Articles 16, 18 and 19, salaries, 
wages and other similar 
remuneration derived by a 
resident of a Contracting State in 
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respect of an employment shall 
be taxable only in that State unless 
the employment is exercised in 
the other Contracting State. If 
the employment is so exercised, 
such remuneration as is derived 
therefrom may be taxed in that 
other State.

2. Notwithstanding the provisions 
of paragraph 1, remuneration 
derived by a resident of a 
Contracting State in respect 
of an employment exercised 
in the other Contracting State 
shall be taxable only in the first-
mentioned State if:
a. the recipient in present in 

the other State for a period 
or periods not exceeding 
in the aggregate 183 days 
in any twelve month period 
commencing or ending in 
the fiscal year concerned, 
and

b. the remuneration is paid by, 
or on behalf of, an employer 
who is not a resident of the 
other State, and

c. the remuneration is not 
borne by a permanent 
establishment which the 
employer has in the other 
State.

3. Notwithstanding the preceding 
provisions of this Article, 
remuneration derived in respect 

of an employment exercised 
aboard a ship or aircraft 
operated in international traffic, 
or aboard a boat engaged in 
inland waterways transport, may 
be taxed in the Contracting State 
in which the place of effective 
management of the enterprise 
is situated.

The Article 15 under the UN Model 
Convention is also on similar lines. 

The Model Conventions provide 
that generally the right to tax the 
remuneration arising in course of 
employment would remain with the 
country where the individual is a tax 
resident. However, the other country 
where the income has arose in 
course of rendering of employment 
i.e. the source country would also 
get the right to tax such income if 
any of the following conditions is 
fulfilled:
(a) the person in course of his 

employment is present in the 
source country for a period 
more than 183 days during any 
12 months period beginning or 
ending in a fiscal year; or

(b) the remuneration is paid to such 
employee by or on behalf of an 
employer who is a resident of 
the source country; or

(c) the remuneration paid to such 
employee is borne by the 
permanent establishment (‘PE’) 
of the employer in the source 
country.
However, one need to bear in 

mind that the above arrangement 
would be applicable only in 
respect of the remuneration which 
is received by a person who is tax 
resident of one country and the 
remuneration is earned by him in 
course of employment rendered in 
the other country. 

Scope of Article 15 – Income 
from Employment
Article 15 gets triggered only 
in cases where an individual 
has earned remuneration from 

rendering employment in a country 
other than the one of which he is a 
tax resident. Accordingly, the basic 
condition for invocation of Article 
15 is the presence of employer-
employee relationship under which 
an individual by rendering services 
to the employer earns remuneration 
in lieu of the services rendered. 

Paragraph 1 of the Article 
covers salaries, wages and any 
other similar remuneration earned 
by a resident of one country in 
course of rendering employment 
in other country. Salaries, wages 
and any other similar remuneration 
are not defined under the Model 
Convention. Accordingly, the 
same needs to be understood in 
accordance with the domestic law 
of the respective country (for India, 
in accordance with the meaning 
provided under the Income-tax Act, 
1961). Given the same, it would 
cover all forms of remuneration 
as long as it is connected with 
the employment exercised, 
whether received in cash or kind 
or both, including perquisites like 
accommodation, motor-car, club 
membership, ESOPs, etc.

However, as mentioned earlier, 
it needs to be borne in mind that the 
source country would only get the 
right of taxation to the extent such 
remuneration pertain to the period 
of exercise of employment in the 
source country.

The Article, however, carves out 
exclusion in respect of the fees paid 
to Directors, income from pensions 
and government service which are 
specifically dealt by Articles 16, 18 
and 19 respectively.

Threshold of Stay 
One of the conditions which 
enable the source country to tax 
the income earned by the person 
from rendering employment is his 
physical presence in the country 
for a particular period of time. If the 
person stays in the source country 
for more than the specified number 

rticle 15 gets 
triggered only 
in cases where 
an individual 
has earned 

remuneration from rendering 
employment in a country other 
than the one of which he is a 
tax resident. Accordingly, the 
basic condition for invocation 
of Article 15 is the presence 
of employer-employee 
relationship under which 
an individual by rendering 
services to the employer earns 
remuneration in lieu of the 
services rendered. 

A
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of days, then the source country 
gets the right to tax income earned 
from his rendering employment in 
the source country. 

The current Model Convention 
recommends a physical presence 
of more than 183 days during any 
twelve month period beginning or 
ending in a fiscal year as criteria 
which would allow the source 
country to tax the income from 
employment. However, the threshold 
provided in various treaties is not 
uniform and countries often may 
provide a threshold which may be 
lower than 183 days.

India has however reserved 
it right to negotiate on the time 
threshold provided under the 
Article and has made the following 
observation on the same –

“5. India reserves the right to 
decide the period of stay referred 
in this paragraph through bilateral 
negotiations.”

How to compute the presence
The Model Convention provides 
that the presence ought to be 
computed with respect to the 
physical presence of the person in 
the source country. The method is 
straightforward and simple to apply. 
Under the same, the time which is 
spent outside the source country 
on account of travel or preparation 
for the employment is excluded.

However, once the person is 
physically present in the source 
country, then period of holidays, 
relaxation, non-working days due 
to factors beyond the employee’s 
control are also to be taken into 
account while computing the 
threshold.

In this regard, reference may be 
made to the Model Commentary 
which provides guidance on how to 
compute the number of days – 

“Under this method the following 
days are included in the calculation: 
part of a day, day of arrival, day of 
departure and all other days spent 
inside the State of activity such as 

Saturdays and Sundays, national 
holidays, holidays before, during 
and after the activity, short breaks 
(training, strikes, lock-out, delays in 
supplies), days of sickness (unless 
they prevent the individual from 
leaving and he would have otherwise 
qualified for the exemption) and 
death or sickness in the family. 
However, days spent in the State of 
activity in transit in the course of a 
trip between two points outside the 
State of activity should be excluded 
from the computation. It follows from 
these principles that any entire day 
spent outside the State of activity, 
whether for holidays, business trips, 
or any other reason, should not be 
taken into account. A day during 
any part of which, however brief, the 
taxpayer is present in a State counts 
as a day of presence in that State 
for purposes of computing the 183 
day period.”

The above view also finds favour 
with the Indian tax authorities who 
consider partial presence, however 
brief, as a day’s presence in India.

However, different countries have 
their own set of tests to compute 
the said threshold. Ireland applies 
the test of stay upto midnight. USA 
takes into account the aggregate 
of fractional stays on different days 
and a day’s presence is reckoned 
only when the fractions aggregate 
to 24 hours period.

Computation of threshold in year of 
transit
The 2008 update to the Model 
Convention inserted the following 
paragraph in the Model Commentary 
to deal with situations in the year of 
transition:

“5.1 Days during which the 
taxpayer is a resident of the source 
state should not, however, be taken 
into account in the calculation. 
Subparagraph a) has to be read 
in the context of the first part 
of paragraph 2, which refers to 
‘remuneration derived by a resident 
of a Contracting State in respect 

hen a person 
goes abroad 
for employment 
and then he is 
shifted back 

to his home country for the 
purpose of employment, he 
should be first considered 
as resident of the source 
country and then for the 
purpose of computing the 
stay in his home country, 
only the period he has stayed 
in the home country after 
taking employment should be 
considered. 

W
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of an employment exercised in the 
other Contracting State’, which does 
not apply to a person who resides 
and works in the same State. The 
words ‘the recipient is present’, 
found in subparagraph a), refer to 
the recipient of such remuneration 
and during a period of residence in 
the source State, a person cannot 
be said to be the recipient of 
remuneration derived by a resident 
of a Contracting State in respect 
of an employment exercised in the 
other Contracting State.”

What the above paragraph 
suggest is that when a person goes 
abroad for employment and then he 
is shifted back to his home country 
for the purpose of employment, 
he should be first considered as 
resident of the source country and 
then for the purpose of computing 
the stay in his home country, only 
the period he has stayed in the home 
country after taking employment 
should be considered. The same 
can be explained with the help of 
the following examples provided 
under the Model commentary - 

Example 1: From January 01 to 
December 01, X lives in, and is a 
resident of, State S. On 1 January 02, 
X is hired by an employer who is a 
resident of State R and moves to State 
R where he becomes a resident. X is 
subsequently sent to State S by his 
employer from 15 to 31 March 02. In 
that case, X is present in State S for 
292 days between 1 April 01 to 31 
March 02 but since he is a resident 
of State S between 1 April 01 to 31 
December 01, this first period is not 
taken into account for purposes of 
the calculation of the periods referred 
to in subparagraph a).

Example 2: From 15 to 31 
October 01, Y, a resident of State 
R, is present in State S to prepare 
the expansion in that country of the 
business of ACO, also a resident 
of State R. On 1 May 02, Y moves 
to State S where she becomes a 
resident and works as the manager 
of a newly created subsidiary of 

ACO resident of State S. In that 
case, Y is present in State S for 184 
days between 15 October 01 and 
14 October 02, this last period is 
not taken into account for purposes 
of the calculation of the periods 
referred to in subparagraph a).”

Remuneration Paid to Employee 
Borne by PE
One of the other condition that 
allow the source country to tax 
the remuneration earned from 
rendering employment is that the 
remuneration which is paid to him 
is borne by the PE that his employer 
has in the country of source. If this 
condition is fulfilled, the source 
country get the right to tax the 
income earned from employment 
irrespective of the duration (ie 
even if the duration is less than 183 
days).

The rationale behind this 
provision is that where the PE bears 
the expenditure, the remuneration 
paid to employee is taxed by the 
source state as a corresponding 
deduction is allowed to the PE 
while computing its taxable income. 
In this regard, one refer paragraph 
7 of the Model Commentary which 
suggests that the expression 
‘borne by’ must be interpreted in 
the light of this objective. The same 
is reproduced below – 

ne of the other 
condition that 
allow the source 
country to tax 
the remuneration 

earned from rendering 
employment is that the 
remuneration which is paid to 
him is borne by the PE that his 
employer has in the country 
of source. If this condition is 
fulfilled, the source country 
get the right to tax the income 
earned from employment 
irrespective of the duration 
(ie even if the duration is less 
than 183 days).

O
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“The phrase “borne by” must 
be interpreted in the light of the 
underlying purpose of subparagraph 
c) of the Article, which is to ensure 
that the exception provided for 
in paragraph 2 does not apply to 
remuneration that could give rise 
to deduction, having regard to the 
principles of Article 7 and the nature 
of remuneration, in computing the 
profits of a permanent establishment 
situated in the State in which the 
employment is exercised.” 

“The fact that the employer 
has, or has not, actually claimed a 
deduction for the remuneration in 
computing the profits attributable 
to the permanent establishment is 
not necessarily conclusive since 
the proper test is whether any 
deduction otherwise available 
for that remuneration would 
be allocated to the permanent 
establishment. That test would be 
met, for instance, even if no amount 
were actually deducted as a result 
of the permanent establishment 
being exempt from tax in the source 
country or of the employer simply 
deciding not to claim a deduction 
to which he was entitled. The 
test would also be met where the 
remuneration is not deductible 
merely because of its nature (Eg 
where the state takes the view that 
the issuing of shares pursuant to 
an employee stock-option does not 
give rise to a deduction) rather than 
because it should not be allocated 
to the permanent establishment”.

The term ‘borne by the PE’, 
therefore, means that the PE 
incurs the expenditure or liability is 
discharged by the PE. An expense 
can be treated as borne by the PE 
if the remuneration is functionally 
attributable to and has economic 
nexus with the PE so that the same 
can be claimed as a deduction in 
computing the income of PE. Thus, 
once services are performed for the 
PE, expense can be regarded as 
borne by PE irrespective of the fact 
that – 
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(a) The amount is not actually 
paid by the PE but paid by the 
head-office outside the source 
country;

(b) Amount is not debited in the 
books of the PE;

(c) Amount is capitalised in the 
PE’s books; 

(d) The PE does not claim the  
same as deduction either 
by choice or due to some 
exemption.
DTAAs entered into by India 

with many countries like USA, 
Canada, Netherlands use similar 
language as used in the Model 
Convention. Conversely, DTAAs 
with UK, Australia, Belgium use the 
phrase ‘deductible in computation 
of PE income’. 

With regard to taxation of 
expatriates, one of the most 
controversial issues is the meaning 
of words ‘borne by’ vs ‘deductible’ 
which is the term used in some 
of the other treaties. Generally 
speaking, remuneration can be 
considered as being ‘borne’ by 
a PE if the financial obligation 
of paying the remuneration is 
undertaken by the PE. This view is 
also supported by the ruling of AAR 
in the case of Stanley Keith Kinnett 
v. CIT (238 ITR 155). In contrast, 
the word ‘deductible’ would mean 
whether the remuneration paid to 
the employee can be claimed as a 
deduction in computing the taxable 
income of the PE. In that regard, it 
would not be relevant as to whether 
the liability to pay the remuneration 
was incurred by the PE or not. It 
would also not matter as to whether 
or not, the PE actually claims the 
remuneration as a deduction in 
computing its profits. Accordingly, 
it ought to be interpreted that  
the meaning of the word 
‘deductible’ is wider than the term 
‘borne’. However, it is important to 
note that the OECD Commentary 
seems to equate the meaning 
of the term ‘borne’ with the term  
‘deductible’.

Further, the Delhi Tribunal in the 
case of Ensco Maritime Ltd. vs. DCIT 
(91 ITD 459) has held that there is no 
distinction in the phrase ‘borne by 
PE’ or ‘deductible in computation 
of PE income’ which seem to be in 
line with the view expressed in the 
Model Commentary.

Presumptive basis of taxation – 
whether expenditure is borne by 
PE?

Under the presumptive basis 
of taxation, income of the PE is 
computed on the basis of a certain 
presumption wherein deduction 
is given on an implied basis for all 
expenses which can be reasonably 
presumed to be expended in course 
of earning of the income by the PE.

In this regard, one may refer 
to the decision in the case of 
Ensco Maritime (supra) wherein 
the company had a PE in India for 
offshore drilling and was taxed in 
India on a presumptive basis under 
Section 44BB of the Act. The Delhi 
Tribunal held that under the concept 
of presumptive taxation, deduction 
is impliedly given for all expenditure 
incurred for the earning the PE 
income. In view of the same, the 
remuneration paid to the employee 

he country 
of residence 
retains the 
primary right to 
tax its residents 

in respect of income earned 
from exercising employment 
in the country of source. Thus, 
India has the right to tax its 
residents in respect of the 
income earned by them in 
rendering employment outside 
in India as per the provisions 
of the Act. In such cases, 
this Article may come to the 
aid of the Indian employee if 
such employee satisfies the 
conditions laid down under the 
Article are satisfied.

T
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for performing services for the 
PE should be taken to have been 
‘borne by’ the PE. Accordingly, the 
remuneration paid to the employee 
was held to be taxable in India. 
The Tribunal here had followed 
the decision of the Authority for 
Advance Ruling (‘AAR’) in the case 
of Lloyd Helicopters International 
Pty Ltd. (249 ITR 162). Similar view 
has also been taken by the AAR in 
the case of DHV Consultant (277 
ITR 97) and the Delhi Tribunal in the 
case of Sedco Forex International 
Drilling Inc vs DCIT (2 SOT 175).

However, the Delhi Tribunal in 
a subsequent decision in the case 
of Pride Foramer S.A. vs ACIT (15 
SOT 562) accepted the argument 
of the employees that finalising 
assessment under Section 44BB 
does not prove that remuneration 
was actually deducted while 
computing the income of the PE and 
that the word ‘deducted’ cannot be 
equated with the word ‘deductible’ 
or interpreted as deemed to be 
deducted or borne by the PE.

Avoidance of Double Taxation for 
an Indian Resident
As mentioned above, the country 
of residence retains the primary 
right to tax its residents in respect 
of income earned from exercising 
employment in the country of 
source. Thus, India has the right 
to tax its residents in respect of the 
income earned by them in rendering 
employment outside in India as per 
the provisions of the Act. In such 
cases, this Article may come to the 
aid of the Indian employee if such 
employee satisfies the conditions 
laid down under the Article are 
satisfied.

In this context, ruling of the AAR 
in the case of British GAS India Pvt. 
Ltd. (287 ITR 462) may be referred. 
In the said case, two employees 
of Indian company were deputed 
to a UK group company for a 
long term assignment. However, 
they continued to employee of 
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ection 10(6)(vi) 
of the Income-
tax Act, 1961 has 
a 90 day rule 
which exempts 

employees of foreign 
companies for services 
rendered during his stay in 
India if the stay does not 
exceed 90 days. It must be 
noted that the benefit of the 
above exemption can be taken 
by employees who are not 
citizens of India. 

S
Indian company and received their 
salary in India. Indian company 
recovered the salary paid from the 
UK company (and thus was borne 
by the UK company). UK Company 
further provided accommodation 
and other allowances to the two 
employees. During the period of 
deputation, the two employees 
paid tax in UK. As the employees 
were receiving salary in India, such 
receipt was held to be taxable in 
India under the provisions of the 
Act. The employees contended 
that they had become UK residents 
under the India-UK DTAA and 
accordingly under the provisions 
of Article 16 of the India-UK DTAA 
the income received by them in 
course of rendering employment 
in UK was not taxable in India. 
The said contention was accepted 
by the AAR and held that receipt 
of salary in India would be of no 
consequence.

However, in the case of S 
Mohan (294 ITR 177), AAR dealing 
with the taxability of employee on 
a short-term deputation had come 
to a different conclusion. In this 
case, stay of employee exceeded 
182 days in Norway and therefore, 
exemption was sought in India 
relying on ruling of British Gas 
(supra). However, AAR did not 
accept the contention primarily on 
the basis that the person on a short-
term basis cannot be held to have 
become resident in Norway. Further, 
as there was no evidence of tax 
having been paid by the employee 
in Norway, he was denied benefit 
under the Article.

Service PE Exposure
It must be kept in mind that where 
the tax treaties have a Service PE 
clause due to the presence of the 
employees in the other state, the 
presence of employees falling 
within the ambit of the Article 
may also constitute a Service PE 
exposure in the other state for the 
foreign employer. 

Short Stay Exemption under the 
Income Tax Act, 1961
Section 10(6)(vi) of the Income-tax 
Act, 1961 has a 90 day rule which 
exempts employees of foreign 
companies for services rendered 
during his stay in India if the stay 
does not exceed 90 days. It must 
be noted that the benefit of the 
above exemption can be taken by 
employees who are not citizens of 
India. 

Situation of Double Non-Taxation
In case of situation which may 
result in dual taxation of the same 
income, the country of residence 
may give relief on credit basis or on 
exemption basis. Dual non-taxation 
may happen where the treaty 
adopts an exemption basis. For 
example, the India-Germany DTAA 
operates on exemption method 
wherein the DTAA confers the sole 
right to tax the income to the source 
country where conditions stated in 
Article 15(2) are fulfilled. In such a 
scenario, where a German resident 
exercises his employment in India 
and fulfils the conditions specified 
under Article 15(2), Germany would 
give up its right to tax the income 
earned in India. Now in case, 
such German national qualifies for 
exemption under the Act, this may 
result in dual non-taxation. This 
is because Germany grants the 
exclusive right to tax the income to 
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n today’s times 
where the 
executives are 
increasingly 
becoming mobile, 

the provisions of Article 
relating to Dependent Personal 
Services and short stay 
exemption have assumed great 
importance. The complex set 
of taxation rules adopted by 
various countries today does 
bring in a lot of complications 
for the persons resident of 
one state and exercising 
employment in another state. 
And while Article 15 does 
not provide solutions to all 
the complications arising 
in course of cross-border 
employment, it does provide 
an effective mechanism to 
avoid dual taxation of the same 
income.

I
India whereas India does not levy 
tax by granting exemption.

Provisions for Crew of Airlines, 
Shipping Companies
Paragraph 3 of the Article 
provides for provisions relating to 
remuneration derived by employees 
rendering employment onboard 
a ship or an aircraft operating in 
international traffic. For such crew 
members due to their frequent 
traveling in various countries, it 
is very difficult to determine their 
country of residence. To overcome 
the same, the Model provides that 
for such people, their country of 
residence would be considered 
as the country where the place of 
effective management of the airline 
or shipping company is located. 
For e.g. for an employee working 
with an Indian airline company 
would always be considered as an 
Indian resident. Correspondingly, 
an employee working with 
British Airways would always be 
considered as resident in Britain ie 
the place of effective management 

of British Airways.
The point to be noted here is 

that this provision is only applicable 
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to those people who work onboard 
the aircraft/ ship. It does not 
apply to ground staff who would 
always have a fixed place or base  
of work.

Conclusion
In today’s times where the  
executives are increasingly 
becoming mobile, the provisions 
of Article relating to Dependent 
Personal Services and short stay 
exemption have assumed great 
importance. The complex set of 
taxation rules adopted by various 
countries today does bring in a lot 
of complications for the persons 
resident of one state and exercising 
employment in another state. And 
while Article 15 does not provide 
solutions to all the complications 
arising in course of cross-border 
employment, it does provide an 
effective mechanism to avoid 
dual taxation of the same income. 
Corporates would be advised  
to plan their tax costs in advance  
prior to the deputation of their 
personnel. n


