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Non-Discrimination Clauses – A Catalyst
to the Growing   International Trade

Non-discrimination principle is represented by the term “Most Favoured Nation” (MFN) i.e. a status or level of 
treatment accorded by one state to another in international trade in international economic relations and international 
politics. The term means the country which is the recipient of this treatment must, nominally, receive equal trade 
advantages as the "MFN" by the country granting such treatment. In effect, a country that has been accorded MFN 
status may not be treated less advantageously than any other country with MFN status by the promising country. 
GATT, WTO norms, etc. generally deal with inequalities in connection with taxes on products and not on income. 
Countries give certain benefits to “MFN” through bilateral tax treaties. This article discusses impact of certain MFN 
clauses incorporated in the treaties entered into by India. Further, article discusses some of the recent rulings in 
connection with the non-discrimination clause i.e. clause dealing with discrimination, if any, between the residents of 
the contracting state and residents of the other state.

1. Introduction
The General Agreement on Tariffs and Trade (‘GATT’), 
agreements within the framework of the World Trade 
Organisation (‘WTO’) and various regional trade 
agreements (such as ‘ASEAN FTA’), etc. have all led to 
substantial removal of trade barriers and have facilitated 
the humungous growth in international trade. The ‘heart 
and soul’ of the International trade law is the ‘non-
discrimination’ obligation. GATT, which is the basic source 
of principles in international trade law, in general provides 
for the two separate requirements of non-discrimination 
viz; (1) ‘National treatment’ which forbids countries 
from treating domestic products and foreign products 
differently; and (2) The Most Favoured Nation (“MFN”) 
status which forbids countries from treating residents  
of some countries differently than they treat the residents 
of other countries. 

(Contributed by the Committee on International Taxation of the ICAI. 
Comments can be sent to citax@icai.org)
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The above table clearly reflects that the  
overall tax burden for the A-C group is more than that  
of the B-C group for the same source and amount  
of income since country C has a differential tax  
treatment for both A and B countries. This is 
clearly a discrimination that can distort investment  
decisions.

Another example could be a situation where  
non-residents from different countries are operating a 
joint venture and the source country is taxing differently 
the income repatriated for non-resident of each country, 
by virtue of different bilateral tax treaties.   

The above examples show that the existing  
international tax regime and bilateral tax treaty  
network are allowing different tax treatment to resident 
of different countries. The non-equal tax treatment on 
the residents to non-resident level and on the non-
resident to non-resident level undermines the Free 
Trade Standards introduced by the multilateral trade 
agreements. Investment decisions will inevitably take into  
consideration the tax consequences, sometimes to 
the detriment of the most efficient use of resources. 
This could turn out to be a substantial obstacle to  
further liberalisation of international trade. The most 
suitable and feasible option to resolve these issues is 
inclusion of MFN and Non-discrimination type clauses in 
the bilateral tax treaties. 

In the foregoing article we shall discuss the  
salient features of the both the clauses and their relevance 
while interpreting the tax treaties at the time of putting 
in place the tax liability of non-residents in course of 
international trade. 

3. MFN Clauses in Some of the Indian Bilateral Tax 
Treaties – Presence and Impact
Given the above rationale, India has adopted a MFN 
clause in some of its bilateral tax treaties (DTAAs)  
with OECD and non-OECD countries, namely Netherlands, 
Belgium, France, Sweden, Norway, Switzerland, Spain, 
Kazakhstan, Philippines, Hungary, etc. Thus, India  
grants the residents of the said countries the same 
beneficial tax treatment made available by it to the 
resident of a third country with whom India has entered 
into a DTAA. This avoids discrimination between  
nationals of two contracting states. Moreover, as the 
MFN clause has reciprocal application, Indian entities 
may also claim its benefit in respect of their overseas  
income. 

MFN clause – the clause which governs the rights  
of the beneficiary of the MFN clause is typically  
contained in what is defined as the “basic treaty” 
i.e. generally in the protocol to the treaty. However,  
sometimes, the MFN clause forms part of the main  
article as well for instance – Article 12 of India-Norway 
treaty. 

 A snapshot of some sample MFN clauses existing in 
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Article I of GATT calls for each contracting party  
to grant to every other contracting party the Most  
Favourable Treatment that it grants to any country with 
respect to import and export of products. Thus, the 
MFN clause mentioned above forbids discriminatory 
treatment against another or other contracting 
parties. Since international trade and international tax  
remain interdependent, due regard has to be had on 
the international tax system on international trade.  
Article III of GATT requires equal treatment of domestic 
and foreign products with regard to internal taxes and 
other laws. Thus Article III is implicitly limited to indirect 
taxes, because it refers to taxes on products and not  
to taxes on income and capital. So its scope is restricted 
to indirect taxes. Similar provisions also exist in many 
other trade agreements. 

Direct tax is thus carved out of the protections 
provided by the international trade law, and is left  
instead to the provisions of the Bilateral income tax  
treaties or the countries’ internal tax legislation. This 
means the non-discrimination principles, upon which  
the present international trade regime is built, are 
inapplicable to direct taxes. Apart from the model tax 
treaties, there is no mutual approach to the development 
in international tax arena.

 
2. Rationale
The continuing expansion of international trade regime 
has led to potential tax conflicts within the international 
tax arena. A most obvious example of discrimination in 
international tax regime is where bilateral tax treaties 
provide differing tax rates for withholding tax for the same 
type of income. The same can be explained by way of 
following example:

Companies in country A and country B have their 
subsidiaries in country C. Bilateral tax treaty between 
countries A-C provide for a 15 per cent withholding tax 
rate on interest payments where as the treaty between 
B-C provides for a 0 per cent withholding tax on interest 
payments. Further, let’s assume that the corporate tax rate 
in both A and B is 10 per cent. This would lead to the 
following situation. 
Particulars B-C group A-C group
Subsidiary level
Income of  subsidiary in C 100 100
Interest payment (deduction) (100) (100)
Corporate income tax in C 0 0
Withholding tax imposed by C 0 15
Parent Level
Cash flow to Parent company 100 85
Gross income for tax purposes 100 100
Corporate Income-tax 10 10
Foreign tax credit 0 10
Tax liability 0 0
Overall tax burden 10 15
Cash after tax 90 85

*The above example may have varying results in case of differential 
tax rates.
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various DTAAs entered into by the Indian government is provided for your ready reference:
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Relevant DTAA MFN clause Key features
India-Netherlands Tax Treaty Protocol IV:

“If after signature of this convention under any 
Convention or Agreement between India and a third 
State which is a member of the OECD India should 
limit its taxation at source on dividends, interests, 
royalties, fees for technical services or payments for 
the use of equipment to a rate lower or a scope more 
restricted than the rate or scope provided for in this 
Convention on the said items of income, then as from 
the date on which the relevant Indian Convention or 
Agreement enters into force the same rate or scope 
as provided for in that Convention or Agreement on 
the said items of income shall also apply under this 
Convention.”

• MFN triggered only if other OECD country 
favoured 

• Applied  immediately 
• MFN for scope as well as rate of taxation
• Changes later on incorporated in the DTAA 

through amendment  in DTAA notified vide S.O. 
693(E) dated 30-8-1991 

Protocol V:
It is understood that in case India applies a levy, 
not being a levy covered by Article 2, such as the 
Research and Development Cess, on payments 
meant in Article 12, and if after the signature of this 
Convention under any Convention or Agreement 
between India and a third State which is a member 
of the OECD India should give relief from such levy, 
directly, by reducing the rate or the scope of the levy, 
either in full or in part, or, indirectly, by reducing the 
rate of the scope of the Indian tax allowed under the 
Convention or Agreement in question on payments 
as meant in article 12 of this Convention with the 
levy, either in full or in part, then, as from the date on 
which the relevant Indian Convention or Agreement 
enters into force, such relief as provided for in that 
Convention or agreement shall also apply under this 
Convention

• MFN covers R&D Cess also
• If India agrees with another OECD country, 

similar position would be applied to Netherlands
• Exemption/Reduction of R&D Cess
• Reduction of Income-tax to the extent of R&D 

Cess (something which is presently done in case 
of Service tax) 

India-Israel Tax Treaty Protocol – Para 2:
“The competent authorities of the Contracting States 
shall initiate the proper procedure to review the 
provisions of Articles 12 and 13 (Royalties and fees 
for technical services, respectively) after a period 
of five years from the date of entry into force of this 
Convention. However, if under any Convention or 
Agreement between India and any third State which 
enters into force after 1-1-1995, India limits its taxation 
at source or Royalties or Fees for Technical Services 
or Interest or Dividends to a rate lower or a scope 
more restricted than the rate or scope provided for in 
this Convention, the same rate or scope as provided 
for in that Convention or Agreement on the said items 
of income shall also apply under this Convention with 
effect from the date on which the present Convention 
comes into force or the relevant Indian Convention or 
Agreement, whichever enters into force later. 

• MFN triggered only if any other country favoured 
after 1-1-1995

• Applied  immediately
• Based on DTAA with Malta, Portugal, restricted 

scope applies – taxable only if it make available 
technology

• MFN for scope as well as rate of taxation 
• No notification but still valid to claim benefit as 

Protocol automatically provides the same

India-Swiss Confederation 
Tax Treaty

Protocol – Para 4:
If after the signature of the Protocol of 16th February, 
2000 under any Convention, Agreement or Protocol 
between India and a third State which is a member 
of the OECD India should limit its taxation at source 
on dividends, interest, royalties or fees for technical 
services to a rate lower or a scope more restricted 
than the rate or scope provided for in this Agreement 
on the said items of income, then, Switzerland and 
India shall enter into negotiations without undue delay 
in order to provide the same treatment to Switzerland 
as that provided to the third State.

• MFN triggered only for re-negotiation
• Cannot be applied without formal amendment to 

DTAA and notification thereof
• No notification yet
• Similar provision in case of India-Philippines 

DTAA as well 
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Thus, MFN clause typically provides benefits in two 
ways:
• Reducing the rate of tax
• Restricting the scope of taxation of income

India-Netherlands Treaty:
For instance, India signed a treaty with Netherlands on 
30th July, 1988 which came into force on 21st January, 
1989. As per the MFN clause of the said treaty contained 
in Article IV of Protocol, if after the signature of this treaty, 
India enters into any treaty or agreement with any other 
OECD State and limits its taxation at source on dividends, 
interest, royalties, Fees for Technical Services (FTS) or 
payments for the use of equipment to a rate lower or a 
scope more restricted than the rate or scope then, same 
clause shall be applicable to this treaty as well.

Subsequently, India entered into treaties with many 
OECD countries like US, Germany, Sweden, Portugal, 
Slovenia1, etc. Some of these treaties provided for a 
lower rate of tax withholding for income streams including 
dividends, interest, royalties, fees for technical services or 
payments for the use of equipment and some provided 
for restriction on the scope of taxation of such incomes. 
Subsequently, the rates and scope of taxation of income 
have undergone numerous changes. For instance:

Rate Impact:
India-Netherlands treaty originally provided for a 20 per 
cent rate on royalties (other than equipment rentals). The 
same stands reduced to 15 per cent with effect from 1st 

April, 1991 and 1st April 1996, respectively, pursuant to the 
India-U.S. Treaty and to 10 per cent with effect from 1st 

April, 1997 pursuant to the Germany-India treaty. 

Scope Impact:
The original definition of royalties included payments 
for use of any copyright of literary, artistic or scientific 
work, including motion picture films and works on film 
or videotape for use in connection with television. With 
effect from 1st April, 1998, the words “including motion 
picture films and works on film or videotape for use in 
connection with television” were replaced by “including 

cinematography films. Similarly, with effect from 1st April, 
1991, the scope of FTS would be restricted i.e. similar to 
that in Article 12(4) and (5) of the India-USA tax treaty.

Subsequently, Central Board of Direct Taxes (CBDT)  
issued notification2 in relation to the India-Netherlands 
treaty, explaining the changes in the respective treaties 
due to activation of the MFN clause and was incorporated 
in the treaty. The multiple changes in the India-Netherlands 
treaty are summarised below:
Income 
Streams 

1990-
1991  
Original

1991-
1996 
US 

1996-1997
US 

1997-
1998
US/Ger 

1998 
onwards
US/G/Swe 

Dividends 15 per 
cent

15 per 
cent

15 per cent 10 per 
cent

10 per cent

Interest 15 per 
cent

15 per 
cent

15 per cent 10 per 
cent

10 per cent

Royalties

Scope Broad Broad Broad Broad Broad
Rate for 
copyrights, 
patents, 
etc. 

20 per 
cent

20 per 
cent(15 
per cent 
for Govt)

15 per cent 10 per 
cent

10 per cent

Use of 
equipment 

20 per 
cent

10 per 
cent

10 per cent 10 per 
cent

Not 
Taxable

FTS
Scope Broad Restricted Restricted Restricted Restricted
Rate 20 per 

cent
20 per 
cent(15 
per cent 
for Govt)

15 per cent 10 per 
cent

10 per cent

*5 per cent from 2010 post India-Slovenia DTAA 

4. Some Interesting Implications
a) India-France Treaty – Notification to be construed as 
amendment to protocol?

India entered into a tax treaty with France which 
came in force on 1st August, 1994 on the notification 
by both the contracting states. The protocol to the said 
treaty provides that if India enters into a more favourable 
treaty with any OECD country after 1-9-1989, which limits 
the scope or rate of taxation of any income streams like 
Dividends, Interest, Royalties and FTS, such lower rate 
and scope shall apply to India-France treaty as well.

Subsequently, India entered into tax treaties with 
many countries like UK, US, Portugal, etc. which contain 

India–Norway Tax Treaty Article 13(2):
However, such royalties and fees for technical services 
may also be taxed in the Contracting State in which 
they arise and according to the laws of that State. But 
insofar as fees for technical services are considered, 
to the extent such fees are paid in respect of a 
contract which is signed after the date of entry into 
force of this Convention, the tax so charged shall not 
exceed 10 per cent of such fees. For the purposes of 
this paragraph, if a lower rate of Indian tax is agreed 
upon with any other State than Norway after the 
entry into force of this Convention, such rate shall be 
applied.

• Clause in DTAA itself (not in protocol)
• Applicable only for lower rate (not for scope) 
• Lower rate yet not agreed by  India with any 

country
• Immediately applied

1 Slovenia became OECD member on 21st July, 2010
2 Changes later on incorporated in the Treaty through amendment  in DTAA notified vide SO 693(E) dated 30-8-1991
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a scope more restrictive in nature that the definition under  
India-France tax treaty. For instance, India entered into 
treaty with US after 1st April, 1989, wherein FTS term 
includes payments for technical services that 'make 
available' technical knowledge and experience (more 
restrictive than the definition under India-France tax treaty). 
Thus, as per article 13(4) of the India-France DTAA read 
protocol thereon, the more restrictive definition of FTS as 
per India-US DTAA shall apply for the purpose of India-
France treaty. However, Central Board of Direct Taxes has 
issued a notification no S.O. 650(E) dated 10th July, 2000 
limiting the benefit of the protocol to lower rate of tax only. 
The notification does not provide for any restriction in 
respect of scope of taxation of income.

Due to the said notification a fresh controversy has 
cropped up wherein the tax authorities are taking a 
position that in view of the notification the benefit would 
be limited to reduced rate of tax and restriction on scope 
cannot be envisaged. The crucial question arising here 
is whether a unilateral act by a contracting state restricts 
the benefits bestowed upon the assessee by the protocol 
thereby depriving him of the benefits. 

ndia entered into tax treaties 
with many countries like UK, US, 
Portugal, etc. which contain a 
scope more restrictive in nature 
that the definition under India-

France tax treaty. As per Article 13(4) of the 
India-France DTAA read protocol thereon, 
the more restrictive definition of FTS as per 
India-US DTAA shall apply for the purpose of 
India-France Treaty. However, Central Board of 
Direct Taxes has issued a notification no S.O. 
650(E) dated 10th July, 2000 limiting the benefit 
of the protocol to lower rate of tax only. The 
notification does not provide for any restriction 
in respect of scope of taxation of income.

I
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The Calcutta ITAT has addressed the similar issue 
in relation to the French Treaty in case of DCIT v ITC 
Ltd3. The ITAT held that the scope of fees for technical  
services under the US, UK and Swiss Treaties was 
narrower than in the French Treaty, in as much as 
the former excluded from its ambit, inter alia, fees for  
services that are ancillary and subsidiary and  
inextricably and essentially linked to the sale of property. 
It accordingly applied the narrower definition to the 
assessee’s case. 

The case before the ITAT related to the assessment 
year 1996-1997 i.e. before the issuance of the notification 
by the Central Government in 2000. Accordingly, it held 
that the notification could not have retrospective effect. 
Consequently, the benefit of the Protocol was available 
to the assessee. The ITAT did not go into the legality of 
the Central Government notification. However, the ITAT 
has observed that the benefit of restricted scope of fees 
for technical services on account of the Protocol is not 
dependent upon any further action of the respective 
contracting states. 

Although the ITAT has not considered the legality 
of the notification issued by the Central Government, 
it observed that the benefit under the Protocol is not 
dependent upon any action by either Contracting State. 
The benefit is consequently available on the terms in the 
Protocol. It would follow that it would not be open to either 
Contracting State to unilaterally deprive an assessee of 
the benefit of the same. 

Additionally, similar view has been taken by Mumbai 
ITAT in case of National Organic Chemical Industries Ltd 
vs. DCIT4 

To sum up, it could be said that the said notification 
is not exhaustive of the circumstances covered by the 
Protocol and hence in respect of situations/clauses 
covered by the Protocol, the benefit there under should 
be made available to the assessee though they are not 
covered by the express notification issued by CBDT.

b) Tax credit plus MFN clause – may endow two-fold 
benefits
MFN clauses have been introduced with the idea to avoid 
discrimination between the nationals of two contracting 
states. However, in a peculiar situation, MFN clause when 
read with other clauses of the treaty – say tax credit clause 
may foster double benefit to the residents of a contracting 
state. A typical instance is taxability of dividend income in 
the case of India-Israel treaty.

Article 10(2) of the India-Israel treaty provides for a 10 
per cent withholding tax on dividends.

The protocol to this treaty has a MFN clause for 
dividend income. As per the said clause, if India under 
any other convention between India and any third state, 
limits its rights to taxation at source on Royalty, fees for 
technical services, interest and dividend to a rate lower 
or scope more restricted compared to what is provided in 
India-Israel treaty, same scope and rate shall apply to this 
treaty as well.

Subsequently, India signed a treaty with Qatar on 15th 

January 2000, which provides for a lower withholding tax 
rate on dividend viz 5 per cent. This has led to activation 
of MFN clause under India-Israel treaty. Article 10 of the 
India-Qatar treaty provides for a dividend withholding @ 5 
per cent in the source country in case where the beneficial 
owner of the dividend is a company which owns at least 10 
per cent of the shares of the payer-company. Accordingly, 
Indian parent companies, receiving dividend from their 
Israel subsidiaries would be subject to tax withholding @ 
5 per cent instead of 10 per cent in view of MFN clause.

At this juncture, it is imperative to examine the tax credit 
clause under the India–Israel treaty. Article 24 of the India-
Israel treaty provides for a 15 per cent deemed tax credit 
in the residence country, irrespective of taxes actually 
withheld in the source country. Consequently, although 
payment of dividend by the Israeli company would attract 
only 5 per cent withholding, Indian parent company would 
be eligible to get 15 per cent deemed tax credit, thereby, 
resulting in tax savings to the extent of 10 per cent. 

In a reverse scenario where the dividend is paid by 
an Indian subsidiary to the Israeli parent, the tax savings 
in the hands of the Israeli parent is even more. This is 
because dividend paid by an Indian company is currently 

hile the MFN clause in the treaties 
protects the interest of non-
residents vis-à-vis non-residents, 
the non-discrimination clause 
extends protection to the interest 

of non-residents vis-à-vis the residents of the 
contracting states.  The main principle is to 
treat non-residents equal to local residents. In 
other words, non-discrimination aims to ensure 
that the tax levied on non-residents should 
not be more burdensome than that levied on 
residents. The non-discrimination clause is a 
salient feature of most of the DTAAs entered 
into between India and other countries.

W

3 82 ITD 239
4 5 SOT 317
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exempt in India in the hands of the shareholders under 
Section 115-O of the Act (though Indian subsidiary would 
be subject to DDT @ 17 per cent approx). Consequently, 
although there would be no dividend withholding tax 
levied in India, yet a deemed credit for the same would 
be available in Israel at 15 per cent, thereby resulting in 
an overall tax saving of 15 per cent in the hands of the 
Israeli parent. 

5. Non- Discrimination Clause
While the MFN clause in the treaties protects the interest 
of non-residents vis-à-vis non-residents, the non-
discrimination clause extends protection to the interest 
of non-residents vis-à-vis the residents of the contracting 
states. The main principle is to treat non-residents equal 
to local residents. In other words, non-discrimination aims 
to ensure that the tax levied on non-residents should not 
be more burdensome than that levied on residents. The 
non-discrimination clause is a salient feature of most of 
the DTAAs entered into between India and other countries 
including the developed countries like USA, UK, France, 
Germany, Swiss Confederation, Canada, etc.

Article 24 of the Model tax Convention provides relief 
to non-resident taxpayers on account of discrimination 
(in taxation) in the source country. The basic principle 
underlying such relief is that a resident of a foreign country 
shall not be subjected (in the source state) to a less 
favorable taxation regime or any onerous requirement 
which is more burdensome than that applicable to nationals 
of the source country, under same circumstances. 

For illustration, if a branch of French resident 
company operates in India, it shall not be subject to any 
less favourable tax treatment than what is applicable 
to Indian companies under similar circumstances.  
Article 24, however, limits the extent of such relief by 
stating that ‘non-discrimination’ clause does not, in any 
manner, make it obligatory for the source state to grant 
to such non-resident any relief in taxation on account of 
civil status or family responsibilities, which are otherwise 
granted to residents of the source country. Hence, non-
discrimination applies subject to limits laid down in the 
treaties.

Non-resident taxpayers have been increasingly relying 
on non-discrimination clause for obtaining favourable tax 
treatment which is challenged by revenue authorities at 
the lower levels thereby increasing the litigation. Certain 
rulings on this subject delivered by Indian authorities are 
discussed as under:

Rolls Royce Industrial Power Limited vs. ACIT5 - laid 
down guiding principles
In this case, the Delhi ITAT commented on the scope of 
Article 26(2) of the Indo-UK DTAA (which deals with the 
PE of a non-resident not being treated less favourably 

than a resident) and has laid down important principles 
for attraction of the non-discrimination clause. Delhi ITAT 
held that in order to attract the non-discrimination clause, 
it must be shown that:
• The non-resident company is taxed in a manner that is 

more burdensome vis-à-vis in Indian company; and
• The resident company being compared to must be in 

an identical business as the non-resident company. 
The text of the relevant observations is reproduced as 

under:
“In view of the above provision taxing of a non-resident 

U.K. company in a manner which is more burdensome vis-
a-vis an Indian company would lead to discrimination. This 
would also amount to unfavourable treatment being meted 
out to a U.K. company vis-a-vis the Indian company doing 
identical business in India”. 

n view of the increased cross 
border trade, the concept of non-
discrimination is viewed crucially 
while choosing the international 
trade partners.  Accordingly, 

playing favourite policy is no more viewed as a 
sign of generosity.  In the equality regime, the 
tax policies have also not gone untouched.  In 
consonance with the widely accepted global 
practices world wide the Governments have 
adopted non-discrimination as an integral part 
of their Investment and tax policies.

I

5 2010-TII-139-ITAT-DEL-INTL
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Daimler Chrysler India Private Ltd vs. DCIT6 – Rules on 
ownership non-discrimination
Ownership non-discrimination deals with cases where an 
enterprise of the ‘host state’, in which capital is held by 
residents of the other ‘contracting state’, is discriminated 
against vis-a-vis other similar enterprises of the host 
state. 

In this case, the assessee was Indian subsidiary of the 
German company. The German company was listed on 
several international stock exchanges but could not be 
listed on Indian stock exchange due to certain restrictions. 
This German company merged with another German 
firm. 

Section 79 of the Income-tax Act, 1961 (“Act”) as it 
stood at that point of time7 , stipulated that in case there is 
change in 51 per cent of the shareholding of a company 
which is not a company in which public is substantially 
interested, then it will be disentitled to carry forward and 
set off its unabsorbed business losses. The company 
“in which public is substantially interested” was defined, 
in Section 2(18) of the Act, to include companies listed 
on Indian stock exchanges or their subsidiaries. The  
Revenue Department applied provisions of Section 79 
as applicable in the year in question and held that the 
assessee was not entitled to carry forward its unabsorbed 
business loss.

The assessee sought relief under Article 24(4) of  
the Indo-German tax treaty and contended that it should 
be treated at par with the subsidiary of a company  
listed on Indian stock exchange and hence, is regarded 
as a company in which public is substantially interested  
to which Section 79 of the Act is not applicable. 

The Tribunal then concluded that Section 79 read  
with Section 2(18) of the Act as they stood at the  
relevant point of time were discriminatory to an Indian 
subsidiary of a German company as compared to the 
Indian subsidiary of an Indian company. The reason 
being that while the latter qualifies as a company in  
which public is substantially interested by virtue of the 
parent company being listed in an Indian exchange 
the former is not, even though its parent may be listed 
in a German exchange. There is no justification for this 
differentiation, as the foreign company except for the 
limited purpose of Indian Depository Receipts, cannot in 
any case be listed on an Indian stock exchange. Faced 
with this impossibility of listing, the assessee is subjected 
to requirements connected with taxation which are more 
burdensome vis-a-vis an Indian subsidiary of an Indian 
parent.

The disadvantage being that no matter at how many 
International stock exchanges the foreign company 
may be listed it will still be construed to be company in  
which public is not substantially interested from the 
6 2009-TIOL-68-ITAT-PUNE
7 Section 79 has been amended w.e.f. April 1, 2000 to allow carry-forward of losses in case of change in the shareholding in Indian subsidiaries of  
   foreign companies on account of amalgamation and demerger of such foreign companies
8 2011-137 TTJ 1-ITAT-AHD (SB)

perspective of the Act.
Thus, Section 79 was read down, so as not to  

disentitle carry forward of the accumulated business 
losses.

Rajeev Sureshbhai Gajwani8 - claim of tax holiday by 
NR invoking non-discrimination clause
Ahmedabad Special Bench held that tax payer can  
invoke the PE non-discrimination for claim of tax holiday 
which is available to only resident taxpayers. In the given 
case assessee, a non-resident individual has claimed 
deduction under Section 80HHE of the Act which was 
available to Indian resident assessees.

Tribunal observed that when DTAA provides for  
non-discrimination between resident and non-resident 
it can be concluded that exemptions and deductions 
available to resident Indian enterprises would be  
available to overseas tax resident (US in the given case)  
if they are carrying on the same activities. The 
Special Bench has not accepted the observation of 
Pune ITAT which read a requirement into the non-
discrimination provision that discrimination must be  
unreasonable.

Thus, Tribunal has allowed the benefit of tax  
holiday to a non-resident which is available only to  
resident tax payers as per the provisions of the Act.

6. Conclusion
In view of the increased cross border trade, the  
concept of non-discrimination is viewed crucially while 
choosing the international trade partners. Accordingly, 
playing favourite policy is no more viewed as a sign of 
generosity. In the equality regime, the tax policies have 
also not gone untouched. In consonance with the widely 
accepted global practices world wide the Governments 
have adopted non-discrimination as an integral part of 
their Investment and tax policies. The most feasible step 
to remove deficiencies in the international tax regime 
has been inclusion of MFN and non-discrimination type 
clauses in the DTAAs. Such clauses included in the 
protocol have significance equivalent to the main articles 
of the DTAA since they are capable of changing the face 
and shape of taxability.

Such clauses have assisted in limiting the  
non-resident – non-resident discriminatory tax treatment 
to a substantial level. The positive results of MFN 
provisions are clearly shown by the International trade 
regime, where such clauses are broadly drafted, mutual 
and unconditional. MFN and non-discrimination clauses 
seems to be the most feasible and workable solution for 
some of the problems in the international tax field and a 
necessary step in providing more equity and harmonisation 
in international taxation. n
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