
he concepts of 'Promising Estoppel".
Undue Enrichment and restitution and
lastly "Legitimate Expectation are
abstract, ambiguous, and nebulous,
nonetheless they are vastly important in

administration of administrative and commercial laws
and an enlightened and inquisitive remedy seeker could
lift the veil and discover ample legal relief.

The doctrine of promissory estoppel is all too simple.
A promissory estopple is said to arise when there is a
promise by which the promisor should reasonably expect
to induce action or forbearance of a definite and substan-
tial character on the part of the promisee and which does
not induce such action or forbearance and such promise
is binding if injustice can be avoided only by enforcement
of the promise.

The law as regards unjust enrichment and restitution
was evolved in England where it is judgemade in India

this law is codified in the contract Act, 1972 as "of rela-
tions those resembling as created by contract".
Restitution performs a corrective function where trans-
actions fail, or are made by mistake. Therefore the law of
restitution is the law of failed or mistake transactions. The
phenomenon of undue enrichment deals with over paid
income tax, sales tax and excise duty. However it needs a
penetrating vision to make use of these laws which are
more notional than conceptual.

With the aforesaid introductory observations I now
come to the theme of this write up i.e. legitmate expecta-
tion. The basic principles in the branch were enunciated
by Lord Diplock in Council of Civil Service Union V/s.
Minister for the Civil Service (1985) AC 374 (408-409)
(commonly known as CCSU case).It was observed in that
case that for legitimate expectation to arise, the decisions
of the administrative authority must affect the person by
depriving him  of some benefit  or advantage which either
(i) he had in the past been permitted by the decision make
to enjoy and which he can legitimately expect to be per-
mitted to continue to do until there has been communi-
cated to him some rational grounds for withdrawing it
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and which he has been given an opportunity to comment
or (ii) he has received assurance from the decision maker
that they will not be withdrawn without giving him first an
opportunity of advancing reason for contending that they
should not be withdrawn. The procedural part of it relates
to a representation that a hearing or other appropriate
procedure will be afforded before the decision is made.
The substantive part of the principle is that if a represen-
tations is made that a benefit a substantive nature will be
granted or if the person is already in receipt of the benefit
that it will be continued and not be substantially varied,
then the same could be enforced. In this case Lord Fracer
observed that the civil servants had legitimate expecta-
tions that they would be consulted before their trade
union membership was withdrawn because prior consul-
tation in the past was the standard practice whenever con-
ditions of service were materially already. Lord Diplock
even ruled that they had a legitimate expectation that they
would continue to enjoy the benefits of the trade union
membership, the interest in regard to which was pro-
tectable.

The principle of a substantive legitimate expectation,
i.e. expectation of favourable decision of one kind or
another, has been accepted as a part of the English law in
several cases. However this doctrine has been rejected by
the High Court of Australia and Canada, but it has been
favoured in Ireland. The European Court even goes fur-
ther and permits the court to apply proportionality and go
into balancing of the legitimate expectation and the pub-
lic interest.

With the aforesaid back ground I shall now examine
the extent to which the principle to substantive legitimate
expectation is accepted in our country.

In the case of Navjyoti Co-Op. Group Housing
Society V. Union of India (1992) 4 SCC 477-on the doc-
trine of legitimate expectation it has been held that person
enjoying certain benefits/advantage under the old policy
of the Government derive a legitimate expectation even
though they may not have any legal right under the private
law in the context of its continuance. The doctrine of
'legitimate expectation imposes in essence a duty on the
public authority of act fairly by taking into consideration
all the relevant factors relating to such legitimate expecta-
tion that may have a number of different consequences
and one of such consequences is that the authority ought
not to act to defeat the legitmate expectation without
some over-riding reasons of public policy to justify its
doing so. Within the conspectus of fair dealing in the case
of legitimate expectation, the reasonable opportunity to

make representation by the parties likely to be affected by
any change of consistent past policy came in. In a case of
legitimate expectation if the authority proposes of defeat
a person's legitimate  expectation it should afford him an
opportunity to make a representation in the matter.

In the case of Food Corporation of India V/s M/s
Kamadhenu Cattle Feed Industries (1993) [SSC.7] it has
been held that non-arbitratrariness, fairness in action and
due consideration of legitimate expectation of the
affected party are the essential requisities for a valid state
action. It has also been held that whether expectation is
legitimate is a question of fact which has to be determined
in the larger public interest.

The Supreme Court in the case of Union of India v/s.
Hindustan Development Corporation (1993) 3 SCC 499
elaborately considered this law. In the case it has been
held that the principle of legitimate expectation gave the
applicant sufficient locus standi to seek judicial review
and that the doctrine was confined mostly to a right to fair
hearing before a decision which resulted in negativing a
promise or withdrawing an undertaking was taken. It did
not involve any crystallized right. The protection of such
legitimate expectation did not require the fulfillment of
expectation where the overriding public interest required
otherwise. However, the burden lay on the decision
maker to show such an overriding public interest. In this
case several English and Australian cases were referred to
and conclusions were then reached.

In the case of Madras City Wine Merchant Association
V/s State of Tamil Nadu (1994) 5 SCC 509., the matter
related to the renewal of liquor licences rule which were
statutorily altered. It was therefore held that the repeal
being a result of a change in the policy by legislation, the
principle of non-arbitrariness was not invokable.

Then again in M.P. Oil Extraction V/s State of M.P.
(1997) 7 SCC 592, it was held that the State's Policy to
extend renewal of an agreement to selected industries
which came to be located in Madhya Pradesh on the invi-
tation of the State, as against the local industries was not
arbitrary and the said selected industry had a legitimate
expectation of renewal under the renewal claims.

Then there is a case by Three Judges namely the
National Building Construction Corporation V.S.
Raghnathan (1998) Y SCC 66. This case related to a ser-
vice matter. In this case it was observed that the doctrine
of legitimate expectation had both substantive and pro-
cedural aspects. In essence the Supreme court laid down
a clear principle that required reliance as representation
and resultant detriment in the same way as claims based
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on promissory estoppel. This principle is very akin to
"reasonableness" and "natural justice". Very Recently the
Supreme Court in the case of Dr. Mrs. Chanchal Goyal
V/s State of Rajasthan (2003) 102 RJR 788 observed that
in a service matter unless there was specific waiver of con-
ditions attached to the original appointment order, mere
continuance in service did not imply such waiver. No
legitimate expectation could be founded on such
unfounded impressions.

With the passage of time we are getting enlightened to
the various fundamental rights as guaranteed by the
Constitution under Article 14 of the constitution. We
have a right to equality but the executive and administra-
tive excesses many a time deprive us of this. There is
therefore a constant demand that the administrative
action must be fair, reasonable and non-arbitrary. This is
an enlargement principles of natural justice. The doctrine
of legitimate expectation has its genesis in the field of
administrative law. Precisely speaking the Government
and its departments, in administering the affairs of the
country are expected to honour their statements of policy
or intention and treat the citizen equally without any iota
of abuse of discretion. The policy statement can not be
disregarded unfairly or applied selectively. Unfairness in
the form of unreasonableness is akin to violation of nat-
ural justice. It was in this context that the doctrine of legit-
imate expectation finds its origin.

The emerged concept of legitimate expectation in
administrative law has now undoubtedly gained suffi-
cient importance. It is observed that legitimate expecta-
tion is the latest recruit to a long list of concepts fashioned
by the courts for the review of administrative action. The
legitimate expectation would arise when there is an
express promise give by a public authority that there is a
regular practice of certain thing which the claimant can
reasonably expect to continue. It therefore follows that
the concept of legitimate expectation consists in inculcat-
ing an expectation in the citizen that under certain rules
and scheme he would continue to enjoy certain benefits
of which he shall not be deprived unless there is some
overriding public interest to deprive him of such an
expectation. This is a procedural right which in certain
contingencies becomes substantive right. It is rather a
safty value against the abuse of discretion by the over
zealous administrative authority.

Ostensible it may not have a sound and fury but cer-
tainly it signifies a lot on the right of equality in the mod-
ern progressive society with fast changing social values
and a new economic order. new concepts have surfaced,

their judicial redress is sought of it legal injury or legal
wrong is inflicted by the acts and omissions of the execu-
tive and the administrative authorities. The doctrine of
legitimate expectation is such a concept but judicial
attempts need be made to delineate parameters that
embrace both "promissory estoppel" and legitimate
expectation so that they may not interplay and interact to
the detriment of the remedy seeker.
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Recognition of Chartered Accountancy course
for admission to Fellow Programme in
Management of Indian Institute of
Management, Lucknow

The Committee on Commerce Education &
Career Counselling is pleased to inform that the
Indian Institute of Management, Luckow has also
recognised the C.A. course as equivalent to
Postgraduate Degree for admission to Fellow
Programme in Management.

Now in all 75 Universities besides the Association
of Indian Universities and four IIMs (Ahmedabad,
Bangalore, Calcutta and Lucknow) have recog-
nised the C.A. course as equivalent to Postgraduate
degree for admission to M.Phil/Ph.D/Fellow
Programme.
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Change in the address of Indonesia Chapter
of the Institute. The new address is as under

w.e.f. 1st September, 2003.

Mr. Yashroop Mal Lodha,
Chairman,
Indonesia Chapter of the Institute of Chartered
Accountants of India, Park Royal 921, Jalan Gatot
Subroto Kav. 35, 37,39
Jakarta-102 10
Indonesia

Ph: 62-21-571-7292
E-mail: ymlodha@yahoo.com


