
T
he Securitisation and Reconstruction of

Financial Assets and Enforcement of Security

Interest Act 2002 (54 of 2002) was passed to

meet the acute need being felt for assistance to the

banks and other financial institutions in the recovery

of loans because there were heavy losses being

incurred on account of unpaid debts. It was therefore a

widely shared perception that this was the law which

gave lenders sweeping powers to attach and sell

secured assets of the borrowers with little interven-

tions from courts.

A strict interpretation of the Act would have there-

fore resulted in a host of disputes between lender and

borrower. Inevitably, the lender would have suffered

the shots.

When a certain statute comes to the court for legal

scrutiny our courts particularly the Apex Court with

its unique jurisprudential vision reads the tea-leaves

at the bottom of the cup i.e. analyses the same clini-

cally and gives its final verdict.  Such verdicts are rea-

soned ones.

The chief propellant for bringing this statute

which was proceeded by a promulgation of an

Ordinance has been of course the worrisome state of

the financial sector where the bad debts resulted in a

crisis.  

This overgrowing non-performing assets were

therefore crippling the viability of financing by bank-

ing and other financial institutions and it ultimately

adversely effected the process of industrialization and

growth of economy and it was felt that these institu-

tions could not get quick relief from the normal proce-

dure of law, which was available till such time.  The

amnesty schemes for settlement whereby the lenders
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It is  good to know that our Apex Court woke

up to the apprehended consequences which

were contrary to the objects of this statute.

The Act has therefore come unscathed from

the Supreme Court except a small scratch on

its Section 17(2).

It is generally surmised that at present commercial

banks alone have non-performing assets (NPAs) worth

about Rs.107500 crores, which is in the neighbourhood

of 10-20% of their total assets.
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agreed to offer huge discounts to borrowers if they

paid doubtful debts, also did not work.  This state of

affairs necessitated fundamental economic restructur-

ing and this legislation was one such exercise.  It is cor-

rect that some of the provisions of this Act caused

some inconveniences to the borrowers because osten-

sibly they are oppressive and onerous but then our

Apex Court as upheld their validity in the larger inter-

est of our economy which is slated to grow @8% per

annum.  We shall have therefore to keep those incon-

veniences on the back-burner for larger public good.

This Act empowers the lenders to exercise their right

of expeditious attachment and foreclosure for the

enforcement of the security, which is available with

them.

Now as regards constitutional validity of this Act,

several aspects of the Act were highlighted in the case

of Mardia Chemicals Ltd. v/s. Union of India (2004) 4

SCC 311.  In this case dispute arose between Mardia

and ICICI Bank.  Under the provisions of this Act once

a borrower turns a defaulter the lending bank has to

give a 60 days notice enforcing the secured assets.

Then after responding to the borrowers query, the bank

has to wait for another 45 days before selling the

assets. Meanwhile, if the borrower obtains a DRT stay

the sale process will be stalled.  In the instant case the

lenders of Mardia Chemicals had taken possession of

the Company’s Vatva Plant in Surendra Nagar district

of Gujarat in December 2002.  Mardia’s outstanding

dues were close to 1500 crore of which the principal

amount was Rs.800 crore of this, company owes

around 300 crore to ICICI Bank.  The principal dues of

ICICI Bank was Rs.190 crore.  The Court had earlier

restrained banks from selling the secured assets that

has been attached. Several borrowers had also stalled

banks and institutions from disposing off assets, which

were attached under the SRAFESI Act.

Mardia had challenged the Securitisation and

Reconstruction of Financial Assets and Enforcement

of Securities Interest Act, which allows lenders to

attach and sell secured assets of defaulters.

The Bench of the Supreme Court comprising CJ

V.N. Khare, Justice Brijesh Kumar and Justice Arun

Kumar upheld the Constitutional validity of this Act

on 8.4.2004 but the Court struck down Section 17(2)

of the Act which made it mandatory for borrowers to

deposit 75% of the claim amount as a precondition to

challenging the lenders action at Debt Recovery

Tribunals. This will of-course encourage borrowers to

move DRTs against the lenders delaying the entire

process because till now banks could realize at least

75% of their claim had they won the case without sell-

ing assets as the money would have already been

deposited with the DRTs.  Lenders would now be

required to actually sell the seized assets to realize

their money.  This is one of the offshoots of this ver-

dict.

It was contended before the Apex Court that this

statute was not at all necessary because there was

already similar statute in vogue, and that Section 13

and 17 of the Act did not provide adequate and effica-

cious mechanism, to consider and decide the objec-

tions that were made by the borrower against the

recovery proceedings particularly in view of the fact

that the jurisdiction of civil court under section 34 of

the Act stood barred, that the remedy available under

Section 17 of the Act was illusory because it was avail-

able only on deposit of 75% of the claim amount, it was

therefore, onerous and oppressive condition and that

the Act was bad because it purported to regulate the

terms or existing rights of the two private parties which

were subject matter of the contract entered into by

them and that the Act was bad because as its Section 13

and 17(2) were unconstitutional and finally it was

unsustainable because it unilaterally ignored the con-

cept of lenders liability.  There were the grounds that

were urged to challenge this law.

Without providing any appropriate and adequate

mechanism to decide the disputes relating to the cor-

rectness of the demand, its validity and the actual

amount of dues, sought to be recovered from the bor-

rowers. The statute was therefore termed as “dracon-

ian”.
In this connection the cases of Indian National

Congress (I) v/s. Institute of Social Welfare 2002 (5)

SCC 685 and RV Doubling Corp’s Co. were cited and it
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was also contended that in England also mortgagee

had similar rights to proceed against the mortgaged

property.  Then it was contended that it depended on

the whims and fancies of the financial institutions to

classify non-performing assets.  This was a bad provi-

sion but the court negatived this argument.  The Court

then held detailed discussions on the provision of

Section 13 of the Act and held that the provisions were

within the legal competence and provided wider pro-

tection to the borrower as compared to the case of

English mortgage.  Further more this Act has been

challenged on many other folds, it is said that there is

no efficacious mechanism under the provisions of the

Act to ventilate the genuine grievance of the borrower,

the lenders liability has been ignored, the forum cre-

ated for preferring an appeal as we so call it was

oppressive because there was a provision of pre-

deposit of 75% of claim amount, this has however

been struck down now.  The provisions of the Act were

not properly workable, the guarantor was not given

legal protection, the jurisdiction of the Civil Courts

was barred and so on.  In a word it was pleaded that the

Act did not provide level playing field equally for

lenders and borrowers.

However, the vastly important contention, which

had been forcefully raised, was a legal one.  It was very

vehemently argued that this Act interfered with the

existing rights of the private parties under a contract

and that too more particularly it put one party in an

advantageous position over the other.  In the instant

matter this impugned legislation curtailed the rights of

the borrowers which were available to them under the

contract between financing banks or institutions.  This

curtailment of rights manifested in the enforcement of

secured assets, which has been provided in the Act

without intervention of the court and above all depriv-

ing the borrowers of the remedy available under law.

This was very forceful contention and argument but

the court resorted to the “larger public interest con-

cept”. The court felt the banks and financial institu-

tions are utilising the money of the people in general

viz. The depositors and when such an amount is

advanced and when the same is rendered as non-per-

forming assets it throws far reaching effect on the

economy of the country.  The court observed that there

have been many instances where existing rights of the

individuals have been curtailed by legislative mea-

sures.  The cases of individuals V. Ramasawami

Aiyengar v/s. T.N.V. Kailasa Thevar- AIR 1951 SC

189, Dahya Lala v/s Rasul Mohd. Abdul Rahim AIR

1964 SC 1320; Swami Motor Transporters Pvt. Ltd.

v/s. Shri Sankara Swamigal Mutt AIR 1963 SC 864;

Raval & Co. v/s K.G. Rama Chandran (1974) I SCC

424; Kashiram v/s Lachhman (2001) 5 SCC 546;

Pathumma v/s State of Kerala(1978) 2 SCC 670 and

Fatehchand Himmatlal v/s State of Maharashtra AIR

1961 SC 1559 were cited.  It was further argued with

equal force that absence of adequate adjudicatory

mechanism is a grave matter because in such a situa-

tion a borrower is virtually left with no remedy.  It

therefore, followed that where access to the court is

prohibited and no proper adjudicatory mechanism is

provided such a law is unconstitutional and could not

survive.  In support of this line of argument the cases

of L. Chandra Kumar v/s Union of India (1997)3 SCC

261 and Surya Dev Rai v/s Ram Chandra Rai (2003) 6

SCC are important. The court repelled this argument

by showing preference to the argument that in a con-

tractual matter between two private parties, they are

supposed to act in terms of the contract and no question

of compliance with the principles of natural justice

arises nor the question of judicial review of such

actions needs to be provided for.

The Constitutional validity of the Act was there-

fore upheld except its Section 17(2), which had been

struck down.

In its final verdict the court also gave DRTs power

to not only stall banks from selling secured assets but

also to give an interim relief to borrower and that bor-

rowers no longer need to deposit upto 75% of the out-

standing dues to move the DRT.  These things were

favourable to borrowers.

However, Mardia Chemicals has recently got

stay order against ICICI Bank from the

Ahmedabad Debt Recovery Tribunal, which has

restrained the bank from attaching the company’s

property at Surendra Nagar in Gujarat.  It is just

an ex-partee stay and it looks that the most bitter

battle would be a long drawn one.  In this fiercely

contested matter, we come across a rare intellectual

and judicial dexterity in conceptualising a “public

interest concept”. �
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