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T
he recent developments

and innovations that are

taking place today in the

field of corporate laws

were kick-started in the

year 1997. The Government in the

year 1997 to suggest for changes in

the Companies Act, 1956, consti-

tuted an expert committee. Consequently, a Bill

(Companies Bill, 1997) was introduced which was a

major star reformer. However, such of those drastic

changes could not be completed in one go.  Many of

the changes that were then suggested, were introduced

step by step through various amendment Act(s) from

1997 till now, catered to the different facets of the law.

An area in Companies Act, 1956, which was long

desired and deserved sea changes, is the law relating to

insolvency.  The winding up of companies as a legal

persona is not such an easy affair as compared to its

formation.  More importantly, the concern was with

regard to long and unending delays in the process

which took even 25 years and above to dissolve a com-

pany.  The multi-faceted dimensions of the problem

gave rise to a mandate on the part of the Government

to take a remedial action. The Department of

Company Affairs (now a Ministry), constituted a com-

mittee in October 1999 to examine the corporate insol-

vency law and re-model it in line that of international

practices. (See Table for Task of the committee). The

High Level Committee on the law relating to insol-

vency of companies under the Chairmanship of

Justice V. Balakrishna Eradi submitted its report in

July 2000. (See Table for recommendations of the

committee). After considering the report, a Bill was

introduced in the Parliament to the effect and subse-

quently became an Act on 13th January 2003, known

as The Companies (Second Amendment) Act, 2002

(See Table for Salient Features of the Act). 

The whole issue of the law relating to corporate

insolvency is not only confined to the Companies Act,

1956 but also related to other subjects such as Sick

Industrial Companies (Special Provisions) Act, 1985

(SICA), the Recovery of Debts due to Banks and

Financial Institutions Act, 1993 etc.  Therefore, the

issues relating to insolvency has to be not only viewed

as micro but also in a macro level.  As far as the

changes in the SICA, 1985 is concerned, the

Government made an attempt to repeal the Act.  By

this, the Board for Industrial and Financial

Reconstruction (BIFR) will ultimately exit and the

entire process of winding up, revival and rehabilita-

tion of companies is now entrusted upon the National

Company Law Tribunal, NCLT (hereinafter referred

as “Tribunal”) The issues in insolvency are focused

mainly on the following parameters for which the new

law has given new dimensions, directions and a para-

digm for professional opportunities.

The Time 
Sub-section (4) of section 424 of the Companies

(Second Amendment) Act, 2002 provides that the

winding up of a company shall, as far as may, be con-

cluded within one year from the date of order made for

winding-up of the company. The order for winding up

is based on the time factor prescribed in section 424A,

424B, 424C and 424D. (Also see Table)

As per section 424A, the reference that an indus-

trial company has become sick shall be made to the

Tribunal by the company within 180 days of its com-

ing to know of the facts or within 60 days of final adop-
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tion of accounts (audited) whichever is earlier.

The tribunal shall thereafter make such inquiry as

it may deem fit and pass final orders within 60 days

from the date of commencement of inquiry or require

by order any operating agency to submit the report

within 21 days (extendable to 40 days) from the date of

such order (Section 424B). 

Under section 424C, if after inquiry under sec-

tion 424B, the Tribunal within reasonable time will

decide whether it shall be practicable for the company

to make its net worth exceed accumulated losses or

make the repayment of its debts. It may give such time

to the company to do so. On the other hand, it may

direct any operating agency to prepare a scheme. Such

scheme shall be prepared by the operating agency

within 60 days from the date of order by the Tribunal.

The tribunal may extend the said period to ninety days,

recording reasons for extension. The scheme so pre-

pared by the operating agency will be sanctioned by

the tribunal within 60 days (extendable up to 90 days)

and shall come into force on such date as may be spec-

ified by the tribunal. However, different dates may be

prescribed for different provisions of the scheme.
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Stage Matter Time Limit

1 Reference to

Tribunal by the

company regard-

ing the sickness

60 days from the date of

adoption of final accounts or

180 days from the date of

directors come to know of the

facts, whichever is earlier.

2 Inquiry by the tri-

bunal or by the

operating agency

to be completed

21 days (extendable up to

60 days) from the date of

order.

3 Preparation of

Scheme by the

Operating agency

60 days (extendable up to

90 days)

4 Order for winding

up by the tribunal

In case of voluntary wind-

ing up, a resolution by the

company to the effect.

In any other case, deemed

to commence at the time of

the presentation of the peti-

tion for the winding up.

5 Winding up to be

completed

Within one year from the

date of order for winding

up by the tribunal.

The Trigger 
The trigger test(s) for making reference to the

tribunal that the company has become sick is based on

any of the following factors:

(a) That the accumulated losses in any financial year

equal to fifty percent or more of its average net

worth during four years immediately preceding

such financial year or

(b) Failed to repay its debts within any three consecutive

quarters on demand made in writing for its repay-

ment by a creditor or creditors of such company.

Determination of insolvency based on erosion of

net worth or based on debts is closely interlinked with

the cash flows or balance-sheet insolvency. Their

determination or valuation is not an exact science and

entity has to be appropriately valued either as a going

concern or assets being impaired, broken up and sold

separately. Besides, hidden liabilities if any have to be

searched for. This requires analysis of auditor’s report,

annexure, notes to accounts and opinion of the auditor.

In determination of insolvency based on failure to

repayment of debts, alternative critical factor is that the

entity has failed to repay the debts (short, medium or

long?) within any (?) three consecutive quarters (?). This

will again become a subjective/conflicting opinion.

The State of Affairs
The Statement of Affairs is an important con-

stituent in the process of filing the petition for winding

up of the company. This statement is necessary in case

a petition is filed up against the company or if the com-

pany opposes to the petition. (Section 439A)  The state-

ment is also crucial to enable the liquidator to ascertain

the nature and extent of assets, liabilities and list of

creditors of the company. More often the non-filing (for

years) or delay in filing the statement hampers the

process of winding up. In the amendment Act, 2002, the

company has to file the statement with the tribunal and

no time limit has been prescribed as to when it shall be

filed in situations other than voluntary winding up. In

order to strengthen the system and to make speedier the

process, it is necessary not only to prescribe the time

limits but also provide for attestation/compliance func-

tion, so that final responsibility is fixed.

The Accounts Update 
According to Section 446A, it is the responsibility

of directors and “officers” to submit audited books of



accounts to the tribunal. This involves that books of

account of the company are to be completed and

audited up to date of winding up order made by the tri-

bunal and submitted at the cost of the company. The

penal liability for non-compliance under the section is

a punishment for a term not exceeding one year and a

fine for an amount not exceeding Rs.1 lakh. The

offence is thus non-compoundable under Section

621A of the Companies Act, 1956. It is also to be borne

in mind that the term “officer” for the purpose

excludes auditor of the company. 

On the other hand, the law states that if no up-to-

date audited accounts are available proforma accounts

shall caused to be prepared by the operating agency

(Section 424H).

The Disposal of Assets
Quick and early disposal of assets for settlement of

dues is another important core area for easy insol-

vency. The disposal of assets in turn depends upon its

valuation of assets, its state of affairs, whether to be

discarded as scrap or as impaired assets etc. Also, it is

to be seen whether such of those assets have been secu-

ritised and if so the legal angles and entangles as per

the Securitisation and Reconstruction of Financial

Assets and Enforcement of Security Interest Act,

2002.  In such cases, it may not be possible to quickly

dispose such of those assets.

The List of creditors
For proper discharge of the functions of the Tribunal,

it is provided in Section 424H that the operating

agency to prepare among other things, a list of credi-

tors showing separately secured and unsecured credi-

tors. It is important to note that the list includes the

amount due to them. Perhaps, it is a drafting error that

the list does not mention of preferential creditors who

receive payment before unsecured creditors.

The Settlement of Dues
The settlement of dues is a time consuming process

and operational mostly on piece-meal basis. Adequate

care should be exercised in the settlement of dues if the

ranking in terms of amount is high and to be seen

whether the realization of assets shall be enough to set-

tle the dues timely and in an appropriate manner.

The Presentation before NCLT
The presentation before the tribunal is another factor

for insolvency to be time bound. The parties/agencies

appearing for submissions before the tribunal are:

�� Operating Agency: The role of operating agency

in the process of revival and rehabilitation of sick

companies is very vital in the sense that it deter-

mines to the efficiency and efficacy of the whole

insolvency system.  The operating agency shall pre-

pare the scheme as expeditiously as possible and

ordinarily within a period of sixty days extendable

up to 90 days for consideration by the tribunal.

Similarly, when it is not practicable for a sick indus-

trial company to make its net worth exceeds the

accumulated losses or make its repayment of debts,

the operating agency shall prescribe necessary

measures in relation to such company.  Besides, for

the proper discharge of the functions of the tribunal,

the operating agency have to assist the tribunal on

many facets such as preparation of complete inven-

tory of all assets, liabilities, books of accounts, reg-

isters etc., list of shareholders and creditors, prepa-

ration of a valuation report in respect of shares,

assets, estimating the reserve price, lease rent, and

on share exchange ratio.  Besides, where no up-to-

date audited accounts are available, the operating

agency shall prepare proforma accounts also.  Thus,

it can be observed that the entire system of insol-

vency rest primarily on the roleplayed by the oper-

ating agency.

�� Official/Private Liquidator:  The appointment of

official liquidator is one area wherein the new law

as provided for certain changes.  The official liq-

uidator shall be from a panel of professional firms

of Chartered Accountants, Advocates, Company

Secretaries, Cost & Works Accountants or firms

having combination of these professions.  They

may also be a body corporate consisting of such

professionals as may be approved by the Central

Government or such liquidator may be a full time or

part time officer of the government.  The liquidator

shall appoint security guards to protect the property

in the company, appoint valuers, surveyors or char-

tered accountants to assess the value for assets of

the company within 15 days and give advertise-

ments inviting bids for sale of assets within 15 days

from the date of valuation report. 
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�� Directors: The starting point for making a refer-

ence to the tribunal that the company has become

sick emanates from the Board of Directors who

shall not only make a reference but also prepare a

scheme for revival and rehabilitation.  Such a refer-

ence have to be made by the company to the tribunal

within 180 days of directors coming to know of the

facts or within 60 days of final adoption of accounts

(audited) whichever is earlier.

�� Auditors: The role of auditors to facilitate the sys-

tem of insolvency in a speedier manner is another

factor.  The scope for the profession is now vastly

expanded and full of solvent practices.  In the mat-

ter of testing for insolvency, attestation for state-

ment of affairs, valuation of assets and liabilities,

attestation for due diligence and compliance for

easy exit of companies, acting as a professional liq-

uidator, the chartered accountant have a crucial role

to play.

Besides the above, Chartered Accountants have

been recognized for the following purposes: -

➢➢ As a technical member of the National Company

Law Tribunal.

➢➢ As a member of the Appellate Tribunal.

➢➢ As a legal representative before the Tribunal.

➢➢ For reference by the company to the Tribunal in case

of sickness, certificate from auditor is required. 

The auditor in discharge of his role and functions

has to follow the Accounting Standards in general and

such of those Accounting Standards, which are insol-

vency focused (example AS-14, AS-24 and AS-28).

Besides, the Auditing and Assurance Standards and

the Guidance Notes have to be taken into account.

This calls for his absolute professional skills requiring

blending and harmonizing the set of legal statutes and

other standards applicable from his professional

ambit. 

�� Legal representatives: The new law also provides

for the applicant company or the appellant to appear

either in person or authorized legal representatives

(CA’s, CS’s, CW’s or Legal Practitioners) to appear

for the presentation of the case before the Tribunal.  

The Synergy Options 
In case the tribunal orders the operating agency to

prepare a scheme, it may involve any one or more of

the following aspects:

➢➢ Final Reconstruction.

➢➢ Takeover.

➢➢ Amalgamation

➢➢ Sale or Lease

➢➢ Rationalisation 

➢➢ Preventive and Remedial Measures 

➢➢ Incidental, consequential or supplemental mea-

sures 

A scheme prepared by the operating agency shall

be examined by the tribunal, and further considered by

the company, its shareholders, creditors, employees

and thereafter it have to be approved at the general

meeting. The creditors may also prepare a scheme for

revival or rehabilitation and submit the same to the tri-

bunal for its sanction.  

The options that have been prescribed are practi-

cally time consuming and involve compliance of vari-

ous laws, where over-riding effect of this Act over the

other may or may not available.  In certain circum-

stances, with special reference to Laws relating to

labour, take-over etc., it is very complex. 

The Way for Early Exit 
The commencement of winding up is a deciding factor

for early exit of the companies.  In case of voluntarily

winding up, it shall be deemed to have commenced at

the time of passing of the resolution by the company.

In any other case, it shall be deemed to commence at

the time of presentation of the petition for winding up.

However, what is more important is not the com-

mencement of winding up but the time by which the

entire process comes to an end.  For this purpose, the

new law has provided a time period of one year from

the date in which winding up of order is passed by the

tribunal.  The completion of such an affair within the

said period depends on how the operating agency and

the official liquidator function. There are certain prac-

tical difficulties in the preparation of the list of assets;

their valuation etc. where CA fraternity to a larger

extent can facilitate a speedier, simpler and swifter

process.

Parachuting Professional Skills 
The new law on Insolvency, Revival and

Rehabilitation of companies has thrown up immense
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potential opportunities for the profession of Chartered

Accountancy.  There is a paradigm change in the

approach of the law and the gateways have now been

opened for the hidden professional talents which were

not utilized earlier, and in each envisaged process/ step

in the winding up, the chartered accountants have an

important model role (See Table on Parachuting Skills

in insolvency). 

It is almost four years that Government took steps

for the reformation process, and still the new system is

yet to find its working place due to the contention

before the court of law on the very constitutional valid-

ity of how the powers that shall be exercised once by

the Civil/High Court be now transferred to the

Tribunal. This reminds us of the adage “Power cor-

rupts absolutely and Absolute power corrupts

absolutely”. Whether such a controversy over

“Power” by the Executive vs. Judiciary is another

affair of winding up?

THE CHARTERED ACCOUNTANT 146 AUGUST 2004

CCOORRPPOORRAATTEE WWOORRLLDD

S. 

No

Tasks of the High Level Committee on

Insolvency  
1 ➢➢ Desirability of changes in the existing law

relating to winding-up of companies.

➢➢ More transparency 

➢➢ To avoid delays in final liquidation of com-

panies. 

2 ➢➢ Mechanism for management of companies

after winding up.

➢➢ Supervision for timely completion of wind-

ing up proceedings.   

3 ➢➢ Rules of winding up and adjudication of

insolvency of companies.  

4 ➢➢ Manner for sale of assets and its distribution

efficiency. 

5 ➢➢ To frame self-contained law on winding up

with a view to create confidence in the minds

of investor, creditors, labour and shareholders.

S. 

No

Salient Features of The Companies (Second

Amendment) Act, 2002

1. ➢➢ Sick Industrial Company redefined.

2. Dissolution of Company Law Board and

constitution of National Company Law

Tribunal and Appellate Tribunal.

3. ➢➢ Process, Inquiry, Completion, Preparation,

Sanction and Rehabilitation Schemes on a

time bound manner. 

4. ➢➢ Winding-up of Sick Industrial Company

within one year. 

5. ➢➢ Levy and collection of cess on turn over or

gross receipts of companies.
6. ➢➢ Formation of Rehabilitation and Revival

fund.
7. ➢➢ Responsibility to rest with directors and offi-

cers of the company.
8. ➢➢ Powers of Tribunal as that of Civil Court. 

S. 

No

Initiatives of ICAI on Insolvency Matters

1 Accounting Standards (General)

❑❑ The Accounting Standards in general provide

framework for proper financial reporting.

[Disclosure of accounting policies (AS 1)].

❑❑ Accounting Policy and Standards help in

early detection of sickness and give warning

S. 

No

Major Recommendations of the High level

Committee  

1 ➢➢ Issue of Insolvency to be viewed on a Macro

Angle.

2 ➢➢ To set up a new tribunal (National Tribunal) to

deal with insolvency and revival and rehabilita-

tion of companies.

3 ➢➢ Time limit for each step in course of winding up

of process.

4 ➢➢ Only two modes of winding up namely, volun-

tary and compulsory winding up.

5 ➢➢ Insolvency Test to be redefined (Based on ero-

sion of net worth or inability to repay its debts).

6 ➢➢ Companies Act to adopt legal framework for

orderly and effective insolvency procedures in

line with international practices. 

7 . ➢➢ To adopt UNCITRAL model law for cross bor-

der insolvency.

8 ➢➢ Fund for Revival/Rehabilitation.

9 ➢➢ Panel for Professional Insolvency Practitioners.
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signals [Cash flow statements (AS 3)]

❑❑ Accounting Standards facilitates timely

decision-making process of revival, rehabil-

itation or quick disposal of cases relating to

winding up.

❑❑ Accounting Standards are now harmonized

with that of International Accounting

Standards.

Today's Status of Indian Accounting

Standards

❑❑ The current AS equation as on 15th March,

2004(35 IAS'S = 28 AS+1 GN+ 5 under

preparation +1 not relevant for India)"We

are at par excellence with that of the AS

issued by the International  Accounting

Standards Board (IASB)".

Accounting Standards (Focused on insol-

vency)

❑❑ Accounting for amalgamations (AS 14)

❑❑ Discontinuing operations (AS 24) 

❑❑ Impairment of Assets (AS 28)

4. Training Programmes for ICLS

Officers/Liquidators

❑❑ Inspection and Investigation of accounts

❑❑ Detection of frauds

❑❑ Analyzing financial statements and auditor's

reports

3. Technical Publications

❑❑ Management Control System

❑❑ Detection of frauds

❑❑ Systems audit

❑❑ Financial due diligence - a perspective

❑❑ Long term financial health - a structure for

financial management

2. A. Auditing Standards and Guidance Notes

(Focused on insolvency)

Auditing and Assurance Standards

(AAS)

❑❑ Auditor's responsibility to consider fraud

and error in an audit of financial statements

(AAS 4) 

❑❑ Audit Materiality and Analytical

Procedures (AAS 13 & 14)

❑❑ Going Concern (AAS 16)

Consideration of Laws and Regulations in

an audit of financial statements (AAS 21)

❑❑ Communications of audit matters with those

charged with governance (AAS 27)

❑❑ Auditor's report on financial statements

(AAS 28)

B. Guidance Notes 

Auditing of accounts of liquidators

❑❑ Independence of auditors

❑❑ Accountants Report on Profit Forecasts

and/or Financial Forecasts

❑❑ Audit of Fixed Assets, Inventories,

Investments and other current assets

❑❑ Audit of Liabilities

❑❑ Statement on Companies Auditor's Report

Order, 2003(CARO) with specific reference

to sickness of companies.

5. CPE Programmes/CA Curriculum

❑❑ For CA's at various regions for dealing with

insolvency related matters.Curriculum of

CA course built-in for dealing with law and

practice of insolvency

Parachuting Professional Skills in
Insolvency, Matters Gateway for Practice

❑❑ The test for insolvency

❑❑ The attestation for Statement of Affairs by updat-

ing books of accounts

❑❑ The valuation of assets and liabilities

❑❑ The attestation for due diligence and compliance

for early & easy exit of companies

❑❑ The capacity of CA being a professional insol-

vency practitioner e.g. Liquidator, Trustee,

executor, administrator, arbitrator, receiver,

adviser, representative for costing, financial or

taxation matters

❑❑ CA's have been recognised for the following pur-

pose on matters relating to winding up:

✓✓ As a technical member at the National

Company Law Tribunal (NCLT)

✓✓ As a member of the Appellate Tribunal

✓✓ As a legal representative before Tribunal

✓✓ Certificate from auditor is required for refer-

ence to tribunal in case of sickness 

✓✓ Appointment as Official Liquidator


