
To Our Readers
he essential parts of dispute resolution are only to, (i) establish the contours of the dis-

pute, and (ii) establish that the parties concerned have a willingness to resolve it.

Dispute resolution, whether through negotiation, mediation, conciliation or arbitra-

tion, is predicated on these two parameters.  If one of them is not or cannot be estab-

lished within the boundaries set by the parties themselves, then there is no other

course but litigation.

The important thing about alternative mechanisms is the method employed, depending upon an

assessment of the degree of willingness of the parties to resolve the dispute.  Understandably, those

charged with mediation and arbitration are required to have, basically, an attitude for resolving the dis-

putes rather than getting the parties involved in a legal context in which their interests in resolving the

matter solely fail.

It is for these reasons that world-over, the skills that are required for dispute resolution are con-

sidered quite special.  There are of course debates about what constitutes the `basic disciplinary

requirements’ for those who act as negotiators, mediators and conciliators.  It is inversely maintained

that the basic discipline of law is important.  This, however, is open to question,

For, as we have seen, people accept solutions based on their fundamental willingness.  This means

that the way the solution is perceived by the parties (and we should contrast this with the fact so far as

results of a Court case are concerned, the perceptions of the parties about result have very little to do

with that) is or at least should be the guiding principle.  The art of mediation is ultimately the fine art

of compromise, which, while requiring a clear objective assessment of the situation and an under-

standing of a general legal impact, certainly does not require the mediator to be a legal eagle.

It is in this context that the role of chartered accountants in dispute resolutions through the vari-

ous alternative dispute redressal mechanisms becomes important.  The skill of the chartered accoun-

tant that must be brought to the conciliation table is his capacity to make an objective assessment of

the facts and at the same time to appreciate what would be acceptable to both the parties.  It requires a

certain degree of imagination, creativity and legal understanding, especially in the drafting of the final

agreement or the award.  And a Chartered Accountant has much more than a fair degree of these qual-

ities, thanks to his grasp on facts and the understanding of law.

Therefore, the industry can look at the Chartered Accountants as a natural choice for the job of

Arbitration, Mediation, Negotiation, etc.  The inherent professional qualities of the CAs leave no iota

of doubt in this regard.  However, the CAs will have to brush up their people related skills further so

as to fully exploit the ever-increasing opportunities in ADR.  As we have said, negotiating skills are

quite different from other skills, and negotiating skills need to be imbibed, interjected and practiced.

The results are likely to be sweet because there does exist, all over the world, a large demand for skilled

negotiators.  There is a need to institutionalize the learning and practice of negotiation skills, some-

thing that currently is missing from the relevant curricula, whether in law, or in others.  We feel that

with globalisation, the need for substance will rapidly increase and now, therefore, is the time to focus

on this issue.
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