
through pipes, telephone and 
electrical cables laying work. 

Franchise Services
“Franchise services” were 

introduced as a taxable ser-
vice by the Finance Act, 2003. 
However, the definition is 
substantially amended by the 
Finance Act, 2005.
Definition

The definition of the term 
Franchise2 as amended by the 
Finance Act, 2005 is as under:

“franchise means an agree-
ment by which the franchisee 
is granted representational 
right to sell or manufacture 
goods or to provide service or 
undertake any process identi-
fied with franchisor, whether 
or not a trade mark, service 
mark, trade name or logo or 
any such symbol, as the case 
may be, is involved.”

The taxable service with 
respect to franchise ser-
vices is provided in Section 
65(105)(zze) as “to a franchi-
see, by the franchisor, in rela-
tion to the franchise”

Scope and coverage
In the year 2003, when it 

was first introduced, franchise 
services was defined by four 
conditions3. In order for a ser-
vice to be taxable, which was in 
the nature of franchise service 
all four conditions had to be 
fulfilled cumulatively. The new 
definition retains only the first 

condition of the original four. 

Issues and comments
The amendment has vast-

ly expanded the concept of a 
“franchise” to the extent that 
every agreement whereby a 
representational right to sell/ 
produce or provide a service 
on behalf of the franchisor can 
be held to be a “franchise” and 
be liable to Service Tax.

Representational right is 
understood to be the right to 
represent someone and in the 
present context it entails the 
franchisee’s right to represent 
the franchisor to the extent 
of selling or manufacturing 
goods, providing any service 
or undertaking any service 
identified with the franchisor.

Thus, with the amendment, 
the scope of franchise may ap-
ply to a variety of transactions 
involving intellectual property, 
technology, brand, goodwill or 
any other right. 

Franchise service is also 
likely to have significant areas 
of overlap with the Intellec-
tual Property Services. How-
ever, the key still remains that 
the arrangement must involve 
granting of representational 
right. 

One of the major concerns 
is likely to be involving those 
transactions, which involve 
granting of representational 
rights as part of larger busi-
ness arrangements. In these 

cases, the consideration for 
representational rights is not 
identified separately. It is not 
clear if the tax would still ap-
ply and how the taxable base 
would be considered.

Intellectual Property 
The Finance Act, 2004 in-

troduced Intellectual Property 
Right Services to the charge 
of Service Tax. However, the 
definition of the term “Intel-
lectual Property Service4” has 
been amended by the Finance 
Act, 2005 and it reads as 
Definition

“intellectual property ser-
vice means (a) transferring, 
temporarily or (b) permitting 
the use or enjoyment of any 
intellectual property right” 

Intellectual Property Right5 
has been defined as -

“intellectual property right 
means any right to intangible 
property, namely, trade marks, 
patents or any similar intan-
gible property, under any law 
for the time being in force, but 
does not include copyright”

The taxable service is “to 
any person, by the holder of 
intellectual property right, in 
relation to intellectual prop-
erty services”

Scope and coverage
The amended definition 

in section 65(55b) of the Act, 
makes it apparent that the 
permanent transfer of any in-

Service Tax – Some Recently Introduced Services

In the decade since its intro-
duction, significant chang-
es have taken place in the 

Service Tax legislation. Every 
year, the scope of the taxable 
services is being expanded to 
bring more and more services 
under the ambit of Service 
Tax. 

Site preparation and 
clearance, excavation, 
earth-moving and 
demolition services

This is one of the services 
introduced by the Finance 
Act, 2005. 
Definition

This service has been de-
fined1 as under:

“Site formation and clear-
ance, excavation and earth-
moving and demolition 
includes—
(i)  drilling, boring and core 

extraction services for 
construction, geophysical, 
geological or similar pur-

poses; or
(ii)  soil stabilisation; or
(iii)  horizontal drilling for the 

passage of cables or drain 
pipes; or

(iv)  land reclamation work; 
or

(v)  contaminated top soil 
stripping work; or

(vi)  demolition and wrecking 
of building, structure or 
road, 

but does not include such 
services provided in relation to 
agriculture, irrigation, water-
shed development and drilling, 
digging, repairing, renovating 
or restoring of water sources 
or water bodies” 

(hereinafter in this article 
referred to as Site Formation 
services)

The taxable service with re-
spect to Site Formation is pro-
vided in Section 65(105)(zzza) 
as “to any person by any other 
person, in relation to site for-
mation and clearance, exca-

vation and earth moving and 
demolition and such other 
similar activities”

Scope and coverage
This is an inclusive defini-

tion. A combined reading of 
the definitions of category of 
service provider and taxable 
services creates wide amplitude 
with respect to both the cate-
gory of persons it seeks to cover 
and also the areas. The service 
head covers, without any re-
striction/exclusion, all service 
providers and all service-re-
cipients be it a Government 
organisation, or a charitable 
institution, a non-commercial 
concern, etc. Similarly, the def-
inition of Site Formation ser-
vices covers services provided 
in all areas except a very few 
excluded categories namely 
agriculture, irrigation and wa-
tershed development activities 
from the levy of Service Tax. 

Issues and comments
In most cases of construc-

tion projects, several levels of 
activities and various service 
providers are involved. It is 
inevitable that all significant 
construction projects will have 
a series of job workers and 
sub-contractors. It is possible 
that many of the sub-contrac-
tors will get covered within 
the definition of Site Forma-
tion services.

Site Formation services 
cover drilling for pipes and ca-
bles and therefore can impact 
Information Technology sec-
tor, domestic gas distribution 

Rajiv Dimri
The author is a member 
of the Institute. He can 
be reached at Rajeev.
dimri@bmrtax.com

Service Tax - the “Tax and the Revenue Engine of the 
Future” – has undergone significant changes in the 
decade since its introduction in 1994. Every year, the 
scope of the taxable services is being expanded to 
bring more and more services under the ambit of Ser-
vice Tax. This article is an attempt to analyse the intro-
duction of some of the new services, the expansion of 
certain existing services and other important changes 
over the past three years. The analysis reveals that the 
trend seems to be moving towards taxing the maxi-
mum number of services. However, the said effort 
has resulted in creating definitions, which do not fol-
low the natural scope of the service, which is creating 
confusion, ambiguity and areas of litigation.

T H E M E

By the Finance 
Act, 2005 the 
nomenclature 
in respect of 
construction 
services 
has been 
changed from 
“Construction 
Services” to 
“Commercial 
and Industrial 
Construction 
Service”

2 Section 65 (47), Finance Act 1994 (as amended by the Finance Act, 2005)
3The four conditions that were required earlier were:-
(i) Franchisee was granted representational right to sell or manufacture goods or to provide service or undertake any 

process identified with franchisor under an agreement;
(ii) The franchisor was required to provide concepts of business operation to the franchisee;
(iii) The franchisee was required to pay to the franchisor, directly or indirectly, a fee; and
(iv) The franchisee was under an obligation not to engage in selling or providing similar goods and services or process, 

identified with any other person;
4Section 65(55b) of the Act (as amended by the Finance Act, 2005)
5Section 65 (55a)

1Section 65(97a) of the Act (as amended by the Finance Act, 2005)

         



tangible property is not taxed. 
Further, it does not cover 

copyrights and any other in-
tangible property, which is not 
covered under any law. Thus, 
to this extent the definition of 
intellectual property right is 
restrictive in its operation.

Issues and comments
Issues are likely to arise in 

the following scenarios:
 Taxability of agreements 

that are silent, on the ten-
ure for the grant of the use 
of the intellectual property. 

 Taxability of the payment 
received for the use/trans-
fer of intellectual property, 
when the consideration for 
the same is an imbedded 
cost and is clubbed with 
the payment for provision 
of other services.

Construction of residential 
complex services

The Finance Act, 2005 in-
troduced construction of resi-
dential complex services to the 
charge of Service Tax.
Definition

The new service “Con-
struction of Complex6” has 
been defined as under - 

“construction of complex 
means—
(a) construction of a new resi-

dential complex or a part 
thereof; or

(b)  completion and finish-
ing services in relation to 
residential complex such 
as glazing, plastering, 
painting, floor and wall 
tiling, wall covering and 
wall papering, wood and 
metal joinery and carpen-
try, fencing and railing, 
construction of swimming 

vices”. However, it is interest-
ing to note that this exemption 
of 67 percent is not available 
to a service provider when the 
nature of services provided, 
constitutes only completion 
and finishing services in rela-
tion to the residential complex. 
It is likely that in the coming 
months, this particular service 
category is likely to impact va-
riety of smaller service provid-
ers and homeowners. Further, 
the interpretation of the term 
“only” leaves a lot of scope for 
litigation.

It is also not clear as to 
what is meant by a new resi-
dential complex? Would an 
under construction project be 
covered? If this were to be the 
interpretation, it may impact 
large number of homebuyers 
who may have already made 
the bookings at negotiated 
prices and where the projects 
are near completion.

Construction Services 
(Commercial or Industrial 
Construction Services)

“Construction Services” 
became liable to Service Tax 
vide the Finance Act (No.2), 
2004.

By the Finance Act, 2005 
the nomenclature in respect of 
construction services has been 
changed from “Construction 
Services” to “Commercial 
and Industrial Construction 
Service” and the definition 
has been amended to read as  
under: 
Definition

“commercial or industrial 
construction service means—
(a)  construction of a new 

building or a civil struc-
ture or a part thereof; or

(b)  construction of pipeline or 

tion, “A” starts selling the indi-
vidual units to buyers. Would 
the services of “B” become tax-
able when the intention of “A” 
changes? From a plain reading 
of the provisions, it seems that 
the intention at the time of 
construction is relevant. Sub-
sequent changes should not 
alter the tax position.

Taxability is not clear if 
a complex is part residential 
and part commercial (per-
haps shops and office block). 
Further, it is possible that the 
promoter of the projects may 
decide to sell only some part of 
the stock and hold the balance 
for renting out. The tax situa-
tion on this is not clear.

Another issue that arises is 
regarding the repair, restora-
tion, finishing services tiling, 
plastering, etc provided by a 
contractor (hired by one of the 
apartment owner) to work on a 
specific residential unit within 
the complex. From a plain 
reading of the provisions, it ap-
pears that once a complex gets 
covered within the taxable cat-
egory, all activities, even for a 
single unit within the complex 
would be liable to Service Tax. 

It may be noted that as per 
the definition, the coverage of 
tax on the construction phase 
applies only to new projects. 
However for repair and other 
finishing activities, the proj-
ect need not be new. Even old 
projects, qualifying as residen-
tial complex, will be liable to 
tax for the defined services.

Recently, vide a notifica-
tion8 the Government has pro-
vided an exemption, subject to 
conditions, to the extent of 67 
percent of the value of taxable 
services in respect of “construc-
tion of residential complex ser-

conduit; or
(c) completion and finishing 

services such as glazing, 
plastering, painting, floor 
and wall tiling, wall cov-
ering and wall papering, 
wood and metal joinery 
and carpentry, fencing and 
railing, construction of 
swimming pools, acous-
tic applications or fittings 
and other similar services, 
in relation to building or 
civil structure; or

(d)  repair, alteration, renova-
tion or restoration of, or 
similar services in relation 
to, building or civil struc-
ture, pipeline or conduit, 
which is—

(i)  used, or to be used, pri-
marily for; or

(ii)  occupied, or to be occu-
pied, primarily with; or

(iii)  engaged, or to be en-
gaged, primarily in, 
commerce or industry, 
or work intended for 
commerce or industry, 
but does not include 
such services provided 
in respect of roads, air-
ports, railways, trans-
port terminals, bridges, 
tunnels and dams.”

The taxable service is “to 
any person, by a commercial 
concern, in relation to com-
mercial or industrial construc-
tion service”

Scope and coverage
The tax applies on a com-

mercial concern on construc-
tion of a new building or civil 
structure or a part of these 
structures for use in work re-
lated to commerce or industry. 

The qualification of the 
service provider being a com-
mercial concern is different as 
compared to the services for 

The taxable 
service with 
respect 
to Site 
Formation 
is provided 
in Section 
65(105)(zzza) 
as “to any 
person by 
any other 
person, in 
relation 
to site 
formation 
and 
clearance, 
excavation 
and earth 
moving and 
demolition 
and such 
other similar 
activities”

6Section 65(30a) of the Act (as amended by the Finance Act, 2005)
7Circular no 80/10/2004-ST dated 17.09.2004 8Notification No.18/2005-ST dated 07.06.2005

pools, acoustic applica-
tions or fittings and other 
similar services; or

(c)  repair, alteration, renova-
tion or restoration of, or 
similar services in relation 
to, residential complex”

“Residential Complex 
means any complex compris-
ing of—

(i) a building or build-
ings, having more than twelve 
residential units;

(ii) a common area; and
(iii)  any one or more of fa-

cilities or services such as park, 
lift, parking space, community 
hall, common water supply or 
effluent treatment system, lo-
cated within a premises and 
the layout of such premises is 
approved by an authority un-
der any law for the time being 
in force, but does not include a 
complex which is constructed 
by a person directly engaging 
any other person for designing 
or planning of the layout, and 
the construction of such com-
plex is intended for personal use 
as residence by such person.

Explanation— For the re-
moval of doubts, it is hereby 
declared that for the purposes 
of this clause, —
(a)  “personal use” includes 

permitting the complex 
for use as residence by 
another person on rent or 
without consideration;

(b) “residential unit” means 
a single house or a single 
apartment intended for 
use as a place of resi-
dence;

The taxable service is “to 
any person, by any other per-
son, in relation to construction 
of complex”

Scope and coverage
The tax applies on any 

person when providing con-
struction/other services to a 
promoter/owner in relation to 
a complex as defined above.

The definition provides 
that when a complex is con-
structed by a person for per-
sonal use as residence by such 
person, such an activity will 
not attract Service Tax. 

As per the circular7 issued 
by the CBEC it is clarified 
that in cases where builders 
construct buildings for them-
selves, (for their own use, to 
rent or lease it out or sell it 
subsequently), such activity 
will not be leviable to Service 
Tax. In such a scenario, as the 
service is being consumed by 
the builder himself and no 
other person is involved, the 
activity will not attract the levy 
of Service Tax. On the other 
hand, if the builder hires a 
contractor(s) for the construc-
tion of the building, then the 
payment made to the contrac-
tor by the builder may be sub-
jected to Service Tax. 

Issues and comments
Tax under this category 

is sure to increase the cost of 
construction for these kinds of 
complexes. Consequently, the 
selling prices will increase and 
price difference between large 
projects and smaller ones will 
widen.

A pertinent issue that 
arises is that what happens to 
the taxability of a residential 
complex commissioned by say 
person “A” through contractor 
“B” for personal use (say for 
renting out). However let’s say 
that within a short time after 
completion of the construc-

         



residential complex.
In addition, the building 

or structure constructed would 
be liable to tax only if it is used 
for commerce or industry and 
not otherwise. If such build-
ings are used for educational, 
religious, charitable and phil-
anthropic purposes it should 
not be taxable. 

The scope of Commercial 
or Industrial Construction 
Services in this financial year 
has been expanded to include 
the construction of pipelines 
and conduits and also comple-
tion and finishing activities 
like railing, tiling, etc. 

Further, the definition of 
“commercial or industrial con-
struction service” does not in-
clude such services provided in 
respect of infrastructure proj-
ect such as roads, airports, rail-
ways, bridges, dams, tunnels, 
transport terminals. However, 
surprisingly the list of excluded 
infrastructure projects did not 
include ports. This anomaly 
has been rectified vide a recent 
notification9 which exempts 
construction of ports. 

Issues and comments
Completion and finish-

ing services such as glazing, 
plastering, painting, floor and 
wall tiling, wall covering and 
wall papering, wood and metal 
joinery and carpentry, fencing 
and railing, construction of 
swimming pools, acoustic ap-
plications or fittings and other 
similar services, in relation to 
building or civil structure have 
also been included in the am-
bit of this Service Tax head. It 
may be noted that these servic-
es even if provided in respect 
of old buildings, are likely to 

be considered as taxable. 
This again is an attempt 

for artificial expansion of the 
definition of Commercial or 
Industrial Construction Ser-
vices in as much as all finish-
ing activities are sought to be 
covered under the definition. 
This would mean that activi-
ties such as electrical/ sanitary 
fittings, interior decoration 
of the buildings or a sub-part 
thereof may also get covered 
under the definition.

Service providers rendering 
only completion and finishing 
services in relation to a build-
ing or civil structure cannot 
avail the general abatement of 
67 percent from the payment 
of Service Tax available to oth-
er service providers under this 
service head10. Thus, the cost 
of refurbishing and restoration 
of commercial and industrial 
buildings and civil structures 
may be impacted. 

Maintenance and Repair 
Services

The Finance Act, 2003 
introduced maintenance and 
repair services to the Service 
Tax net. 
Definition

By the Finance Act, 2005 
the definition of “maintenance 
and repair services” has been 
expanded and the expanded 
definition reads as under: 

“maintenance or repair 
means any service provided 
by—
(i)  any person under a con-

tract or an agreement; or
(ii)  a manufacturer or any per-

son authorised by him,
in relation to, —

(a) maintenance or repair 

including recondition-
ing or restoration, or 
servicing of any goods 
or equipment, exclud-
ing motor vehicle; or

(b)  maintenance or man-
agement of immovable 
property;”

The taxable service is “ser-
vice provided to a customer, by 
a person, in relation to main-
tenance or repair”

Scope and coverage 
For the service to be taxed 

it has to be carried out under 
the aegis of a valid Contract 
or Agreement, which may be 
oral or in writing and valid for 
a period of time (although no 
period has been specified un-
der the Act.)

Alternatively, in order 
for the service to be liable to 
Service Tax, the maintenance 
and repair services have to be 
provided by the manufacturer 
of the goods or equipment in 
question or by another person 
authorised by manufacturer. 

Maintenance, repair, resto-
ration, etc of motor vehicles is 
specifically excluded from the 
statutory definition under the 
Act.

Further, the expanded def-
inition also includes mainte-
nance or management of im-
moveable property.

Issues and comments
The definition does not 

prescribe an educational 
qualification criterion, for the 
person carrying out the main-
tenance and repair services. So 
long as someone carries out 
the service under an agree-
ment or in the capacity of the 
manufacturer or a person so 

authorised by the 
manufacturer the 
lack of any formal 
educational qualifi-
cation will not make 
the Service Tax li-
ability any lesser.

Thus, an issue 
that may arise is the 
implication of the 
term “under a con-
tract” in the defini-
tion and its scope. 
Further, can this 
also apply to across 
the counter repair 
activities? 

Under the ex-
panded scope of 
the statutory defi-
nition, Operations 
and Management 
Contracts with re-
spect to building 
premises, which in-
clude housekeeping, 
provision of security 
guards, pest control, etc may 
get covered within the (main-
tenance and management 
of immovable property) and 
hence be liable to Service Tax. 

It may be noted that un-
der this service, for immov-
able property, only the main-
tenance activity are covered 
and not the repair activity. 
This distinction is not always 
clear since part of the main-
tenance also includes regular 
and preventive repair. This 
often leads to classification 
and valuation disputes.

Business Auxiliary Services
Business Auxiliary Service 

as a service was first intro-
duced in 2003 and was only 
extended to business pro-
motion and support services 
including customer care ser-
vices. Vide the Finance Act, 

2004; the scope of business 
auxiliary services was further 
expanded to include activities 
relating to procurement of in-
puts, production of goods (not 
amounting to manufacture) or 
provision of services on behalf 
of the client. 

Scope and coverage
For the business sector, this 

service category is perhaps the 
one, which has the widest im-
plications.

The scope of business 
auxiliary services ranges from 
providing business promotion 
and support services including 
customer care services. Busi-
ness auxiliary services include 
launching of products, cus-
tomer education service, con-
duct seminars, help desk ser-
vices, managing front offices, 
enquiry bureaus, etc. 

The subsequent amend-
ments enlarged the ambit of 

the statutory definition to in-
clude all activities relating to 
procurement of inputs, produc-
tion of goods (not amounting 
to manufacture) or provision of 
services on behalf of a client. 
Further, business auxiliary ser-
vices also include production or 
processing of goods for or on 
behalf of the client.

However, computer en-
abled services namely, data 
processing, networking, back 
office-processing, computer 
facility management shall not 
be subjected to Service Tax. 
Further, the services which 
are in the nature of business 
auxiliary services provided by 
a commission agent in relation 
to sale or purchase of agricul-
tural produce will not be liable 
to Service Tax.

Issues and comments
It may be noted that this 

service category has undergone 
10Notification No.19/2005-ST dated 07.06.2005 amending Notification No 15/2004-ST
9Notification No.16/2005-ST dated 07.06.2005

         



modification in the definition 
each year for the last three 
years. It seems clear that the 
Government is trying to cover 
within this category maximum 
business related services.

Prior to the amendments 
vide the Finance Act, 2005, 
with respect to sub-clause (iv) 
under the definition of “busi-
ness auxiliary services” which 
provides for service in relation 
to Procurement of goods or 
services, which are inputs for 
the client, the term “input” had 
not been defined. Hence, the 
meaning of the term “input” as-
cribed under the Cenvat Credit 
Rules, 2004 had to be adopted. 
Thus, the procurement of only 
those materials which qualified 
as “inputs” per the definition 
in section 2(k) of the Cenvat 
Credit Rules and which were 
then used by the client in the 
production or manufacture of 
goods would make the service 
liable to Service Tax. 

An amendment has been 
brought into the definition 
(vide the Finance Act, 2005) 
whereby an explanation has 
been inserted at the end of 
sub-clause (iv), which provides 
that “all goods and services 
which are intended to be used 
by the client” are “inputs”.

A. Implication of the 
definition of the term 
“input” in the statutory 
definition
The adoption of the defini-

tion of the term “input” from 
the Cenvat Credit Rules was 
restrictive in its scope, as only 
tangible properties (e.g., raw 
materials) were covered and 
not intangible properties. 

However, the explanation 

which now defines the scope 
of “inputs” seems to have ex-
panded the applicability of 
the levy in the erstwhile leg-
islation and tilts towards the 
stand of the Board11 whereby, 
the services rendered by the 
procurement agency in pro-
curing any inputs in the na-
ture of “goods and services” 
on behalf of a client, intend-
ing to be used by the client 
will now make such services 
liable to Service Tax. 

Further, the definition of 
“commission agent” has been 
included which not only in-
cludes a person who causes 
sale or purchase of goods but 
also causes provision or receipt 
of services.

B. Implication of the 
amendment brought in 
clause on “production 
of goods on behalf of 
the client”
The fifth clause of the def-

inition has been amended and 
now reads as- “production or 
processing of goods for, or on 
behalf of, the client.” 

By addition of the term 
“processing” along-with pro-
duction, the Government 
seeks to expand the coverage 
of the definition and now even 
those activities, which do not 
amount to production but are 
in the nature of processing 
would be covered within the 
ambit of the definition.

Although it seems that busi-
ness auxiliary services are very 
wide in its amplitude, yet only 
the defined services fall within 
the ambit of “business auxiliary 
services”. Hence, it should not 
be regarded as the residuary 
head. However, having said 

so, the ever-expanding ambit 
of “business auxiliary services” 
suggests that over time, all sorts 
of business arrangements (oth-
er than pure buying/selling of 
goods) are sought to be covered 
in this category. 

Manpowerrecruitment or 
Supply Services 

“Manpower Recruitment 
Agency’s services” were intro-
duced as a taxable service by 
the Finance Act, 1997. The 
Finance Act 2005 enhances 
the scope of this service to 
include services in relation to 
supply of manpower, tempo-
rary or otherwise. 
Definition

Manpower recruitment or 
supply agency is now defined 
as under -

“manpower recruitment or 
supply agency”12 means any 
commercial concern engaged 
in providing any service, di-
rectly or indirectly, in any 
manner for recruitment or 
supply of manpower, tempo-
rarily or otherwise, to a client”

The taxable service with 
respect to Manpower recruit-
ment or supply service is pro-
vided in Section 65(105)(k) 
as “to a client, by a manpower 
recruitment or supply agency 
in relation to the recruitment 
or supply of manpower, tem-
porarily or otherwise, in any 
manner.”

Scope and coverage
Under the expanded defi-

nition, services in relation to 
supply of manpower are now 
chargeable to Service Tax. 

Further, for a service to be 
classifiable as manpower sup-
ply service, the deliverable of 
the service provider should be 

merely to provide persons with 
requisite qualification and 
skills suitable to the require-
ments of the service recipient. 

Issues and comments
The expanded scope could 

severely impact the Informa-
tion Technology sector and 
Construction sector, where 
companies commonly enter 
into manpower augmentation 
arrangements to execute their 
projects. Further, a potential 
issue is that whether the levy 
is only on the facilitator of the 
supply of manpower or on the 
actual supplier of manpower. 

Some other key changes 
in Service Tax Law 

A. Import of Services
Vide Finance Act, 2005 

an Explanation has been in-
serted at the end of the defini-
tion of taxable service in sec-
tion 65(105) of the Act 13. The 
Memorandum to the Budget, 
2005 explains the intention 
behind this amendment is to 
bring the services provided 
from outside India to a recipi-
ent in India, within the Service 
Tax net. However, a plain read-
ing of the Explanation makes it 
apparent on the face of it that 
this amendment does more 
than just tax the import of ser-
vices by recipients in India. 

It can clearly lead to a situ-
ation, whereby, so long as a re-
cipient is a resident Indian or 
has a place of business in India 
and a service is provided by a 

non-Indian, it will be taxed ir-
respective of the place where the 
service is rendered or received. 
In most cases, the service re-
cipient, being an Indian would 
have to discharge the Service 
Tax liability and comply with 
the procedural requirements. 
Consider an example that an 
Indian Company participates 
in an exhibition outside of 
India. For the participation, it 
hires a stall, an event manager, 
transport company, etc. As per 
the plain reading of the expla-
nation, this Indian Company 
would be required to pay Ser-
vice Tax in India in relation to 
services received and consumed 
outside of India.

The Government recently 
issued a notification14 whereby 
the scope of levy was curtailed 
and an exemption has been 
granted so long as the services 
consumed outside India were 
not in course or in furtherance 
of commerce and industry and 
the service recipient and pro-
vider were also outside India. 
The terms commerce and in-
dustry are of very wide ampli-
tude, thus an issue as to what 
is meant by “in course and in 
furtherance of commerce and 
industry” may arise.

This notification clears any 
doubts about the taxability of 
services consumed, in relation 
to commerce and industry, by 
an Indian outside India. Fur-
ther, this development has re-
sulted in dilution of the con-
cept of territorial nexus for 

levy of taxes. 
However, even in spite of 

the notification, the amend-
ment leaves open a myriad of 
questions about its applicabil-
ity and ambit. It further leads 
to various compliance issues 
for individuals, entrepreneurs, 
company executives traveling 
abroad for business purposes. 

B. Taxable service now in-
cludes services yet to be 
performed
Prior to the Finance Act, 

2005 Service Tax charge arose 
when taxable services were 
performed. The time of pay-
ment of tax was deferred until 
the payment for the service 
was received. Thus, the inci-
dence of Service Tax was al-
ways the provision of the ser-
vice. However, in the Budget 
2005, the definition of taxable 
service, in section 65(105) of 
the Act has been amended15. 
Taxable service now includes 
service yet to be provided. 

This raises a serious ques-
tion as to what is the taxable 
event for the levy of Service 
Tax - the rendering of a specif-
ic taxable service or the receipt 
of payment for the service. 

C. Value of taxable services - 
amendment
Further, amendment in sec-

tion 67 of the Act, states that 
the value of a taxable service 
will be the gross amount re-
ceived for the service provided 
or to be provided. While, the 
new explanation appended to 

11Circular no 80/10/2004-ST, date 17.09.2004

112Section 65 (68) of the Finance Act 1994
13Explanation- “For the removal of doubts, it is hereby declared that where any service provided or to be provided by 
a person, who has established a business or has a fixed establishment from which the service is provided or to be 
provided, or has his permanent address or usual place of residence, in a country other than India and such service is 
received or to be received by a person who has his place of business, fixed establishment, permanent address or, as the 
case may be, usual place of residence, in India such service shall be deemed to be taxable service for the purposes of 
this clause;”  {This amendment has come into force wef June 16, 2005}
14Notification No. 25/2005-ST dated 07.06.2005

         



negotiated in advance, 
stage based or in ar-
rears. In many cases, it 
is not possible to isolate 
the time when a ser-
vice can be said to have 
been performed. In this 
situation, it is not clear 
as to how the exact ap-
plicability of the rule 
regarding issuance of 
invoice is meant to ap-
ply. Perhaps the rules 
could have been made 
to provide for
 Contractual terms
 In the absence of 

any specific contract 
and a specific event, 
the invoices could 
be raised on the 
monthly or a peri-
odic basic. 
The Government 

through a notification16 
has tried to clarify this 
situation by providing that in 
case of continuous contracts 
where services are rendered at 
continuous, successive periods 
of time, then the invoice has 
to be raised within 14 days of 
from the last day of the said 
period. 

However, the logic of 
specifying 14 days does not 
seem reasonable and is like-
ly to cause undue hardship  
to service providers.

Conclusion
In conclusion, the trend 

seems to be moving towards 
taxing maximum number of 
services. Although, Service Tax 
only accounts for five per cent 
of the total revenue receipts of 
the government right now but 
it seems that it is finally come 

this section further states that 
gross amount would include 
any amount received by the 
service provider before, dur-
ing or after the service is pro-
vided or to be provided. Thus, 
the trigger for the incidence of 
Service Tax seems to be pre-
poned in cases where the pay-
ment is received in advance.

Thus, the concept of link-
ing the payment of tax to mere 
receipt for Services to be pro-
vided clearly seems a stretch 
of the basic premise of tax and 
looks like an attempt of shift-
ing the taxing event from per-
formance of service to mere 
cash flow event.

D. Amendment in the invoic-
ing provision
Rule 4A of the Service 

Tax Rules, 1994 as amended 
provides that a Service Tax in-
voice has to be issued within 
14 days from the receipt of the 
payment or the performance 
of service, whichever is earlier. 

It is common practice that 
long term service contracts, 
including infrastructure and 
construction contracts work 
on the basis of milestone bill-
ing. The timing of issuance 
of invoices is governed by the 
specific contract and industry 
practice. This provision in law 
seems to override any com-
mercial contract between the 
parties or the industry prac-
tice. Further, the performance 
of service may be-
 Time based
 Event based
 Contingency based
 Continuous services

For each kind of service, 
there may be payment terms 

of age in India and is clearly 
the tax of the future.

However, the distressing 
part is that, the Government 
in its drive to increase the 
scope and ambit of the taxable 
services is artificially creating 
definitions, which do not fol-
low the natural scope of the 
service in the services sector. 
This approach is creating con-
fusion, ambiguity and areas of 
litigation. 

Perhaps some of these 
challenges of definitions and 
overlaps will be removed when 
India will have comprehen-
sive legislation for taxation of 
services (with a negative list). 
However, the policy makers 
should still give due regard to 
the procedural part of the law 
so as not to create artificial sit-
uations for the taxpayers.

15This Amendment has come into force from June16,2005
16Notification No 23/2005-ST dated 07.06.2005

   


