
THE CHARTERED ACCOUNTANT 1188 MARCH  2005

UUNNIIOONN BBUUDDGGEETT 22000055--0066

1. PREAMBLE

The Finance Bill, 2005 (“Bill”) has

proposed to make substantial

changes in Chapter V of the Finance

Act, 1994 (“Act”), the law govern-

ing service tax, some of which are

effective on the enactment of the

Bill and some thereafter from a date

to be notified. In addition to the

above, the Central Government has

also issued five notifications, three

of which have made very important

changes effective from 1.4.2005

which include providing for mini-

mum / threshold limit, pre-poning

the due date for payment of service

tax and formalising the centralized

registration procedures. The bal-

ance two notifications deal with cer-

tain exemptions which take effect

immediately from 1.3.2005.

However, the effective rate of ser-

vice tax has been maintained at

10.2% (i.e. 10% service tax +2%

education cess). The significant

changes (excluding those pertain-

ing to introduction of new services

and expansion of existing services)

are elucidated as under:

2. EXEMPTION NOTIFICA-

TIONS – CHANGES EFFE-

CTIVE FROM 1st MARCH,

2005

2.1 Clarification on abate-

ment for construction ser-

vice

The Finance (No.2) Act, 2004 had

brought Construction services

(including repair, alteration or

restoration services in respect of

commercial or industrial buildings

and civil structures) within the

ambit of service tax with effect

from 10.9.2004. In the context of

construction services the Central

Government had vide Notification

No. 15/2004 dated 10.9.2004 pro-

vided for a rebate of 67% of the

gross amount charged if – 

(i) the exemption1 providing for

value of goods and materials

sold from the value of taxable

service is not availed; and 

(ii) no input credit in respect of

duties paid on input goods or

capital goods has been taken.

Thus, in the above circum-

stances service tax was payable on

33% of the “gross amount

charged”.

In case of a composite contracts

consisting of material and labour

recourse to exemption notification

No. 12/2003 dated 20.6.2003 pro-

viding for deduction of

goods/materials sold may be diffi-

cult since such contracts are essen-

tially turnkey jobs in which bifurca-

tion of value of goods / materials

sold is difficult. Hence the above

Notification No. 15/2004 dated

10.9.2004 was issued to provide for

an abatement of 67% in case where

gross amount charged includes

value of goods and materials sold.

However, the said notification

providing for the rebate of 67% did

not specifically provide that the

gross amount charged should

include value of goods / materials,

though the Circular No. 80/2004

dated 17.9.2004 issued by the

Central Board of Excise and

Customs did clarify the intention.

However, a view could be taken

that the said abatement of 67% was

applicable even in the case of con-

tracts which did not include value

of goods / materials. 

The Central Government has

now amended the above notifica-

1 Notification No. 12/2003 dated 20.6.2003
2 Goods falling under the First Schedule to the Central Excise Tariff Act, 1985.
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tion No. 15/2004 dated

10.9.2004 by notification No.

4/2005 dated 1.3.2005 by

inserting an explanation

which provides that the

“gross amount charged” shall

include the value of goods

and materials supplied or pro-

vided or used by the provider

of the construction service for

providing such service. 

2.2 Exemption for produc-

tion of goods on behalf

of the client – job work

for manufacture of duty

paid goods

The Finance (No. 2) Act,

2004 had brought services in

relation to “production of

goods on behalf of the client”

within the ambit of service tax

under the category of

Business Auxiliary Services w.e.f

10.9.2004.

The Central Government has

now issued notification No. 8/2005

dated 1.3.2005 exempting the taxable

service of production of goods on

behalf of the client from service tax

subject to the following conditions:

(i) goods are produced using raw

material or semi - finished

goods supplied by the client;

(ii) the goods so produced are

returned back to the client for

use in or in relation to the man-

ufacture of any other goods2

on which “appropriate excise

duty is payable” i.e. the final

product should not  be wholly

exempt or subject to ‘Nil’ rate

of duty. 

In this context the expression

“production of goods” means work-

ing upon raw materials or semi –

finished goods so as to complete

part or whole of production, subject

to the condition that such produc-

tion does not amount to “manufac-

ture” within the meaning of clause

(f) of section 2 of the Central Excise

Act, 1944 (1 of 1944);

Thus, the intention is to exempt

the job work done for a manufac-

turer who is ultimately paying

excise duty on the finished product

from the ambit of service tax. 

3. EXEMPTION NOTIFICA-

TIONS AND CHANGES IN

RULES - EFFECTIVE

FROM 1.4.2005

3.1 Minimum/threshold limit of

Rs. 4 lakhs provided subject

to conditions

Service Tax Law inspite of

being 10 years old does not have a

minimum/threshold limit.

Presently, if a person renders tax-

able service even for a paltry

amount of Rs. 100/- he has to regis-

ter and pay service tax. 

The Central Government hav-

ing appreciated the requirement of

minimum / threshold limit [which

has been suggested in all the Pre-

Budget Memorandum given by the

Institute of Chartered Accountants

of India to the Central

Government for the past

4-5 years - Refer journal

January, 2005] has

issued notification No.

6/2005 dated 1.3.2005

providing for an exemp-

tion scheme for small

service providers.

Thus, w.e.f. 1.4.2005 a

provider of taxable

service shall be enti-

tled to an exemption

(hereinafter referred

to as the `said exemp-

tion’) of aggregate

value of taxable ser-

vice not exceeding Rs.

4 Lakhs in any finan-

cial year from the

whole of service tax

subject to the following

conditions:

(i) The provider of taxable service

has the option not to avail the

exemption contained and pay

service tax on the taxable ser-

vices provided by him and such

option, once exercised in a

financial year, shall not be with-

drawn during the remaining

part of such financial year;

(ii) The provider of taxable ser-

vice shall not avail the CEN-

VAT credit of service tax paid

on any input service, used for

providing the said taxable ser-

vice, for which the said

exemption is availed;

(iii) The provider of taxable ser-

vice shall not avail CENVAT

credit on capital goods

received in his premises dur-

ing the period in which the said

exemption is availed;

(iv) The provider of taxable service

shall avail the CENVAT credit

only on such inputs or input

services,- 

❖ received on or after the date

on which the service
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provider starts paying ser-

vice tax, and 

❖ used for the provision of

taxable services for which

service  tax is payable;

(v) The provider of taxable service

who starts availing the said

exemption shall be required to

pay an amount equivalent to the

CENVAT credit taken by him,

if any, in respect of such inputs

lying in stock or in process on

the date on which the provider

of taxable service starts avail-

ing the said exemption;

(vi) The balance of CENVAT credit

lying unutilized in the account

of the taxable service provider

after deducting the amount

referred to in sub-paragraph

(v), if any, shall not be utilized

and shall lapse on the day such

service provider starts availing

the said exemption;

(vii) Where a taxable service

provider provides one or more

taxable services from one or

more premises, the exemption

under this notification shall

apply to the aggregate value of

all such taxable services and

from all such premises and not

separately for each premises or

each services; and

(viii) The aggregate value of tax-

able services rendered by a

provider of taxable service

from one or more premises,

does not exceed Rs. 4 lakhs in

the preceding financial year.

The above exemption would not be

applicable in the following cases:

1) where taxable services are pro-

vided by a person under a brand

name / trade name of another

person whether registered or

not.

Thus, service provided by a

person under his own brand

name would not be affected by

this restriction and would be

entitled for the said exemption. 

2) Where service tax is payable by

a person 

✌ As a receiver of service:

The circumstances are :

☞ Services provided by Non-resi-

dents / person from outside

India – in case they do not have

an office in India 

☞ Insurance Companies paying

service tax in respect of ser-

vices provided by insurance

agents 

☞ Service provided by a mutual

fund distributor – service

receiver to pay service tax on

brokerage / commission

received (please refer para 3.2).

✌ As a payer of service -         

Services provided by a goods trans-

port agency – person paying freight

to pay service tax in certain cases

Thus, the exemption would

apply only in cases where service

tax is payable as a provider of ser-

vice.

It has been further provided that

only the sum total of first consecu-

tive payments received during the

financial year towards the taxable

services upto Rs. 4 lakhs would be

exempt. The payments received

towards wholly exempt services are

to be excluded for determining the

amount of Rs. 4.00 lakhs.

In case of goods transport

agency services, the payments

received towards taxable service in

respect of which the service tax

thereon is paid by the person paying

freight pursuant to section 68(2)

would not be considered for the

above limit of Rs. 4 lakhs for the

goods transport agency.

The provisions regarding mon-

etary limits can be summarized as

under:  

(i) where the previous year’s

value of taxable service

provided exceeds Rs. 4

lakhs, service tax would be

payable even if the current

year’s turnover is less than

Rs. 4 lakhs.

(ii) where the previous year’s

turnover is Rs. 4 lakhs or

below and the current

year’s turnover exceeds

Rs. 4 lakhs, no service tax

is payable upto Rs. 4 lakhs

if the specified conditions

are complied with. 

Lastly, on a plain reading of the

notification it appears that, while

considering the limit of Rs. 4 Lakhs

of the current year, it is the payment

‘received’ for the taxable service

that has to be considered but for

considering the previous year’s

limit of Rs. 4 lakhs, it is the value of

taxable service ‘provided’ that has

to be taken.

3.2 Service provided by a mutual

fund distributor – service

receiver to pay service tax on

brokerage / commission

received

The CBEC vide circular No.

66/15/2003-ST dated 5.11.2003

had clarified that service tax on

commission earned on distribution

and marketing of units of mutual

funds would be liable for service

tax under the category of business

auxiliary services. The Service Tax

Rules have now been amended to

provide that in such cases where the

services of distribution of mutual

fund are provided by a mutual fund

distributor or an agent, the mutual

fund or asset management com-

pany who is receiving such service

would be liable to register and pay

service tax.

3.3 Changes in registration pro-

cedure – centralized registra-

tion of more than one

premises 

Under the existing provisions, if

THE CHARTERED ACCOUNTANT 1190 MARCH  2005

UUNNIIOONN BBUUDDGGEETT 22000055--0066



taxable services are provided from more than one

premises or offices separate applications for registra-

tion are to be made in respect of each such premises or

office. However, in case of centralised billing, the

assessee may opt for registering only the premises or

office from where such centralised billing is done.

Where an assessee is providing taxable service from

more than one premise or office and also bills from

more than one premises or office, but has a centralised

accounting system, the Commissioner of Central

Excise may permit such assessee to register only the

premise or office from where such centralised account-

ing is done, if he is satisfied that such registration shall

not be detrimental to the interests of the revenue.

The rules have now been amended w.e.f. 1.4.2005

to provide that if centralized billing or centralized

accounting systems are located in one or more offices

or premises, the assessee may, at his option, register

such premises or offices from where such centralized

billing or centralized accounting systems are located.

Thus the assessee may obtain more than one registra-

tion under centralized billing or centralized accounting

system. 

However, all registration under the centralized

billing or centralized accounting system shall be

granted - 

(a) by the Commissioner or the Chief Commissioner, as

the case may be, in whose jurisdiction all the

premises or offices providing taxable service and

the premise or office from where centralized

billing or centralized accounting is done, are

located; and

(b) in cases other than (a) above, by such authority, as

may be specified by the Board

However, the above changes shall not affect the

registrations already granted to the premises or offices

having such centralized billing or centralized account-

ing systems, prior to 1st day of April, 2005.

As regards cases where the assessee does not have

centralized billing or centralized accounting systems,

the existing rule would be applicable i.e. he shall make

separate application for registration of each premises /

offices from where the services are provided.

The above change is to facilitate more than one reg-

istration by the person having centralized billing or cen-

tralized accountings systems in more than one offices or

premises. Further, two changes are significant – 

(i) Registration in case of centralized billing has to be

granted by the Commissioner / Chief

Commissioner / specified authority as against the

existing practice of it being granted by the

Superintendent in the normal course;

(ii) In case of centralized accounting system, the regis-

tration has to be only granted by the Commissioner

/ Chief Commissioner / specified authority as

against the existing requirement of getting the per-

mission of the Commissioner.

3.4 Due Dates for payment of service tax pre-poned

Service tax on the value of taxable services received

during any calendar month (except March) is payable

by the 25th of the month immediately following the

said calendar month. However, where the assessee is an

individual or a proprietary firm or a partnership firm

service tax on the value of taxable services received

during any quarter (except quarter ended March) is

payable by the 25th of the month immediately follow-

ing the said quarter. The service tax on the value of tax-

able services received for the month / quarter ended

March should be paid by 31st of March.

W.e.f. 1.4.2005 the due dates for payment of ser-

vice tax has been pre-poned from 25th of the following

month / quarter to 5th of the following month / quarter. 

The due dates may be summarised as under:

a) Payable by individuals, proprietary concerns and

partnership firms : 

Payable on amounts received during        Payable by:

the quarter:

1st April to 30thJune 5th July

1st July to 30thSept. 5th October

1st Oct. to 31st Dec. 5th January

1st Jan. to 31st March 31st March

b) Payable by persons other than individuals, propri-

etary concerns and partnership firms : 

Payable on amounts received         Payable by:

during the month:

April – February                            5th of the 

following month

March 31st March

Further the rules have been amended to provide

that service tax would not be payable on the value of

service received to the extent the services pertain to the

period during which such services were not taxable.

3.5 Invoice / bill / challan to be issued within 14 days

Rule 4A of the Service Tax Rules, 1994 make it manda-

tory for every service provider to issue an invoice / bill
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/ challan containing the following:

● Serial number; 

● Name, address and registra-

tion number of the service

provider; 

● Name and address of the ser-

vice receiver;

● Description, classification

and value of taxable service. 

● Service tax payable thereon;

● Signature of the service

provider or his authorised

person.

The rules are now being

amended to provide that w.e.f.

1.4.2005 the invoice / bill / challan

has to be issued within a period of

14 days from the date of completion

of provision of services or receipt of

payment towards value of such tax-

able services, whichever is earlier.

Here, the point to be noted is that

even if any payment is received as

advance towards provision of ser-

vices, it would be covered by this

rule and accordingly invoice would

also have to issued for advance pay-

ments.

4. THE FINANCE BILL, 2005

PROPOSALS - EFFEC-

TIVE FROM A DATE TO

BE NOTIFIED AFTER THE

ENACTMENT OF THE

BILL

4.1 Import of services liable for

service tax

By Section 64(1), the Act extends

to the whole of India except the

State of Jammu & Kashmir and by

section 64(3) it applies to taxable

services provided. Hence, service

tax is a tax on services “provided”

in India. The scope of taxable ser-

vice has been enlarged to cover

import of services by inserting an

explanation in section 65(105)

defining taxable service which is

reproduced as under:

“Explanation-For the removal of

doubts, it is hereby declared that

where any service provided or to

be provided by a person, who has

established a business or has a

fixed establishment from which

the service is provided or to be

provided, or has his permanent

address or usual place of resi-

dence, in a country other than

India and such service is received

or to be received by a person who

has his place of business, fixed

establishment, permanent

address or, as the case may be,

usual place of residence, in India

such service shall be deemed to

be taxable service for the purpose

of this clause;”

The intention of the amend-

ment as spelt out in the

Memorandum explaining provi-

sions of the Bill is to bring services

provided from outside India to a

recipient in India within the ambit

of service tax by including it within

the definition of “taxable services”.

However, a plain reading of the

explanation, leads to the conclusion

that taxable services provided by a

person based outside India to a per-

son based in India would be consid-

ered as services provided in India

and accordingly liable for service

tax. [Thus, if a company based in

US provides a car rental service in

US to a person / company based in

India, it may be liable for service

tax in India!]

Bottomline, import of taxable

services would be liable for service

tax and hence service imports

would become costlier.

The above mentioned explana-

tion seeks to expand the taxable

jurisdiction to include services per-

formed outside India by creating a

deeming fiction on the lines of sec-

tion 9 of the Income Tax Act, 1961.

The only difference is, there would

be no Double Taxable Avoidance

Relief if the services are also liable

for a similar tax abroad.

4.2 Taxable service to include

service to be provided

Presently, taxable service has been

defined in the context of each cate-

gory of service and it covers ser-

vices that are provided. The Bill

seeks to amend the definition of

“taxable service” to also cover

“services to be provided”. Thus,

services provided and to be pro-

vided would be covered within the

ambit of service tax. Perhaps the

intention is to collect tax when

advance payments are received for

services to be provided. 

5. THE FINANCE BILL PRO-

POSALS - CHANGES

EFFECTIVE FROM THE

ENACTMENT OF THE

FINANCE BILL, 2005

5.1. Advance Ruling Mechanism

widened

Chapter V–A of the Finance Act,

1994(sections 64A to 64I) provides

for Advance Ruling mechanism in

service tax. Under the existing pro-

visions, the advance ruling can be

obtained only in respect of pro-

posed business activities to be car-

ried on by – 

(a) a non-resident setting up a joint

venture in India in collabora-

tion with a non-resident / resi-

dent; or 

(b) a resident setting up a joint ven-

ture in India in collaboration

with a non-resident: or 

(c) wholly owned Indian subsidiary

company, of which the holding

company is a foreign company. 

The advance ruling cannot be

obtained in respect of an already

existing business activity.

Section 96A is sought to be

amended to allow existing joint

venture in India to avail the benefit

of advance ruling. In addition to the

above the Central Government is

also being empowered to notify any
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class or category of residents eligi-

ble to avail the benefits of advance

ruling. Thus, now certain notified

residents would also be eligible for

advance ruling.

5.2. Valuation of taxable services

– Advance payments to

attract service tax

Presently section 67 of the Act

defines the value of taxable service

as the gross amount charged by the

service provider for the services

rendered by him. The Service Tax

Law provides for certain inclusions

/ exclusions pertaining to certain

services.

Section 67 is sought to be

amended to  -

a) substitute the words ‘provided

or to be provided’  for the word

‘rendered’ ;

b) provide that payment received

before, during or after the pro-

vision of taxable service would

form part of gross amount

charged.

The above amendments have two

implications –

i) The substitution of the word

`provided’ would be in line

with section 64 which provides

that the situs of taxation is ‘ser-

vice provided’;

ii) The payments received even

before the provision of taxable

service would form part of the

gross amount for charging ser-

vice tax.

5.3 Other changes

● Section 69 and 70 of the Act

are sought to be amended to

enable a person other a per-

son liable to pay Service tax

to register and file returns

e.g. certain category of

small service providers

within the exemption limit

and input service distribu-

tors. Consequential amend-

ments have been made in

section 94 to empower the

Central Government to

make rules to prescribe time

limits, forms, etc.

● Section 73 is sought to be

amended to allow all Central

Excise officers to issue

Show Cause Notice & adju-

dicate the cases.

Consequential amendments

are made in section 78 (first

proviso). 

● Section 74 is sought to be

amended to allow all Central

Excise officers to rectify the

mistakes in the orders. 

● Section 83 is sought to

amended to provide for the

application of section 33A

of the Central Excise Act,

1944 to adjudication pro-

ceedings under service tax.

The said section 33A pro-

vides for the following adju-

dication procedure:

➣ An opportunity of being

heard shall be given in all

proceedings if the party so

desires;

➣ Adjournments of hearings

may be granted to a party for

reasons to be recorded in

writing if sufficient cause is

shown by the party;

➣ Not more than 3 adjournments

shall be granted to a party.

● A new section 83A sought to

inserted to provide for adju-

dication of penalty proceed-

ings by Central Excise

Officers empowered by the

Central Board of Excise and

Customs.

● Section 84 seeks to provide

for powers to the

Commissioner of Central

Excise for Revision of Orders

as mentioned in the caption of

the section. However, the

operative part of the section

[in its present form] does not

seem to bring out the inten-

tion since it provides that the

Commissioner of Central

Excise may make an enquiry

on any ‘proceeding’ taken by

the Assistant Commissioner

of Central Excise or the

Deputy Commissioner of

Central Excise, and thereafter

pass such Orders as he thinks

fit. It does not categorically

provide for revision of orders

of the Assistant Commis-

sioner of Central Excise or

the Deputy Commissioner of

Central Excise. However,

sub-section (5) provides that

no order shall be passed under

this section after the expiry of

2 years from the date on

which the ‘order’ sought to be

revised is passed. This gives a

clue that the revision pertains

to orders passed by the Assi-

stant Commissioner of Cen-

tral Excise or the Deputy Com-

missioner of Central Excise. 

Sub-section (1) is now

sought to be amended to pro-

vide that the Commissioner

may call for any proceeding

“in which an adjudicating

authority subordinate to him

has passed any decision or

order”, and thereafter revise

such orders. Presumably

this in sequel to the sugges-

tions in all the Pre-Budget

Memorandum given by the

Institute of Chartered

Accountants of India to the

Central Government for the

past 4-5 years - refer journal

January, 2005.

● Sections 85 and 86 are

sought to be amended to pro-

vide for filing of appeal

against orders passed by the

Central Excise Officers. ■
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