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Interpretation of Proviso and Explanation

“By interpretation or 
construction is meant 
the process by which 

the courts seek to ascertain 
the meaning of the legislative 
through the medium of authori-
tative forms in which it is ex-
pressed.” –  Salmond

Interpretation of Statute 
– General

The courts have to inter-
pret the laws and not enact 
them. The primary function 
of the courts while interpret-
ing or construing a statute 
is to see the intention of the 
legislature. Judiciary is duty 
bound to act upon the true 
intention of the legislature. 
There are two aspects of the 
intention of the legislature viz. 
as per the first aspect it carries 
the concept of meaning i.e. 
what the words mean and by 
second aspect it conveys the 
concept of the object, pur-
pose or the reason and spirit 
pervading the statute. There-
fore the process of construc-
tion combines both literal and 
functional approaches.

The intention of the leg-
islature constitutes the law 
of the statute and the pre-
dominant task in interpret-
ing a statute is to ascertain 
the intention of the legisla-
ture. There are three popular 
methods for the interpreta-
tion of the statute viz.

(a) Literal Rule, (b) Mis-
chief Rule and (c) Golden 
Rule

The Literal Rule applies 
when there is no ambiguity. 
In case of ambiguity or ab-
surdity the Mischief Rule or 
the Golden Rule might be 
applied. The Court has to se-

lect the most relevant method 
applicable to the particular 
legislation to aid the under-
standing of the meaning of 
the particular provision. 

[Muddeereswara Mining 
Industries  Vs.  CIT  204 ITR  
550 (KAR)]

Hon’ble Supreme Court 
in the case of State of Tamil 
Nadu Vs. Kodaikanal Motor 
Union (P) Ltd. AIR 1986 SC 
1973 observed as under:

“The Courts must always 
seek to find out the intention 
of the legislature. Though the 
Courts must find out the in-
tention of the statute from the 
language used, language more 
often than not is an imper-
fect instrument of expression, 
of human thought. As Lord 
Denning said ‘it would be idle 
to expect every statutory pro-
vision to be drafted with divine 
prescience and perfect clarity,’ 
As judge Learned Hand said: 
“We must not make a fortress 
out of the dictionary but re-
member that statutes must 
have some purpose or object, 
whose imaginative discovery 
is judicial craftsmanship. “We 

The Union Budget is an annual feature. Every year by way 
of the Finance Act, we are required to interpret new provi-
sos and explanations in the Act. The Article comprehensively 
delves into the subject.

need not always cling to lit-
erariness and should seek to 
endeavour to avoid an unjust 
and assured result. We should 
not make a mockery of legis-
lation”.

The rules of interpreta-
tion are not rules of law and 
are not to be applied like the 
rules enacted by the legisla-
ture in an Interpretation Act. 
The rules are not binding in 
the ordinary sense like legisla-
tion; they are our servants and 
not masters. They are aid to 
construction not infrequently 
one ‘rule’ points in one direc-
tion and another in a differ-
ent direction. In each case the 
court must look at all relevant 
circumstances and decide as 
a matter of judgment what 
weight to attach to any par-
ticular ‘rule’.

“The will of the legislature 
is the supreme law of   the 
land and demand perfect obe-
dience,” says noted law expert 
Maxwell. “Judicial power is 
never exercised,” says Mar-
shall C.J of the United States, 
for the purpose of giving ef-
fect to the will of the judges; 
always for the purpose of giv-
ing effect to the will of the 
legislature; or in other words, 
to the will of the law.”

The basic rules of inter-
pretation governing statutes 
in general, may be briefly de-
scribed as under: 
1.   The Courts are to inter-

pret laws and not to enact 
laws. The Judges cannot 
interpret statutes in the 
light of their views as to 
policy.

2. In the process of inter-
preting a statute, first of 
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all, the court will have 
to find out the intention, 
purpose and the object of 
the legislature while en-
acting a particular law.

3. An elementary rule is that, 
the statute must be read 
as a whole. To ascertain 
the meaning of a clause in 
a statute, the court must 
look at the whole statute 
and the clause of a statute 
should be construed with 
reference to the context 
and other clause of the 
Act.

4. A statute is designed to 
be workable and the in-
terpretation there of by a 
court should be to secure 
the object unless crucial 
omission or clear direc-
tion makes that end un-
attainable. The basic rule 
is that the statute must be 
construed to make it ef-
fective and workable.

5. On the basis of the prin-
ciple governing casus 
omissus, it can be said 
that the court cannot re-
frame the legislation for 
the very good reasons 
that it has no power to 
legislate. Meaning there 
by, while interpreting a 
statute, the language of 
the statute must be read 
as it is. However, there 
are certain exceptions for 
this basic rule. In the pe-
culiar circumstance, it is 
permissible for the courts 
to formulate additions or 
reject certain words to 
make the statute effective 
and workable.

6.   When a language is unam-
biguous and admits only 
one meaning no ques-
tion of construction of a 
statute arises, for the Act 
speaks for itself.

7. There is presumption that   
words   are used   in   the 
Act of Parliament cor-
rectly and exactly and not 

loosely and inexactly.  
Hence, the words must be 

construed in their natural and       
grammatical meanings.
8. When the words are ca-

pable of having two or 
more       constructions, 
the rule as laid down in 
Heyden’s case must be 
applied.

9. Construction giving rise 
to anomalies should be 
avoided. While constru-
ing, the provision, in-
consistency and repug-
nancy should be avoided 
by adopting harmonious 
construction.

Tax laws being part of 
statutory law, the general 
rule governing interpretation 
of statutes also govern inter-
pretation of taxing statutes. 
However, due to the peculiar 
characteristics of taxing stat-
utes, there are certain peculiar 
rules also governing a taxing 
statute, the main provisions of 
which can be briefly described 
as under:

Rule of strict construction, 
rule of construction in favour 
of the subject, rule of con-
struction against double taxa-
tion, interpretation of Penal 
provisions etc.

The intention of the tax-
ing statute can be gathered 
from the following sources:
a. The words which have 

been employed in the en-
actment, in their ordinary 
and grammatical sense 
(The Literal Rule);

b. The legislative history, 
the mischief that was 
sought to be prevented 
but not done (The Mis-
chief Rule);

c. Words which require 
modification so as to 
avoid the ambiguity or 
obscurity (The Golden 
Rule);

d. Parliamentary debates, 
speech of the Finance 
Minster, etc. (External 
aids); and 

e. The   definitions, mar-
ginal notes, head notes, 
punctuations, non-ob-
stante clause, usage of 
the words ‘shall’ or ‘may’, 
proviso, Explanation, etc. 
(Internal aids).

“While interpreting a tax-
ing statute, equitable consid-
erations are entirely out of 
place. The court must look 
squarely at the words of the 
statute and interpret them. It 
must interpret a taxing statute 
in the light of what is clearly 
expressed. It cannot imply 
anything that is not expressed 
and it cannot import provi-
sions in the statutes so as to 
supply any assumed deficien-
cy. One has to look at what is 
clearly said. There is no room 
for any intendment.  There is 
no equity about a tax. There 
is no presumption regarding a 
tax. Nothing has to be read in, 
nothing is to be implied. One 
can only look fairly at the lan-
guage used. In case of reason-
able doubt, the construction 
most beneficial to the subject 
is to be adopted. But even so, 
the fundamental rule of con-
struction is the same for all 
statutes, whether fiscal or oth-
erwise .The underlying prin-
ciple is that the meaning and 
intention of a statute must be 
collected from the plain and 
unambiguous expression used 
therein rather than from any 
notions, which may be enter-
tained by the court as to what 
is just or expedient. The ex-
pressed intention must guide 
the court.” (see  p. 734C – F)

[CIT  Vs. Orissa State 
Warehousing Corporation 201 
ITR 729 (Ori)]

The Rule of strict con-
struction is held to be not ap-
plicable to procedural or ma-
chinery provisions. Procedural 
and machinery provisions have 
to be construed liberally to 
make them workable.

Provisions dealing   with   
appeals   are   to   be liberally 
construed.

Tax laws 
being part 
of statu-
tory law, 
the gen-
eral rule 
governing 
interpre-
tation of 
statutes 
also gov-
ern inter-
pretation 
of taxing 
statutes. 
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Whether provisions deal-
ing    with    exemptions   and   
incentives should be construed 
liberally or strictly, there is a 
difference of opinion among 
the courts. The better view 
seems to be that they should 
be construed liberally in fa-
vour of the assessee.

Where the court is re-
quired to interpret the statute, 
it has to rely on different aids 
for interpretation/construc-
tion of both internal and ex-
ternal aids. Internal aids to 
construction are those, which 
are within the statute, such as 
marginal notes, preamble pro-
viso, explanation etc. The ex-
ternal aids to construction are 
those aids that are external to 
the statute, such as history, re-
ports of select committees etc.

In this article, we are 
mainly dealing with Proviso 
and Explanation.

PROVISO — Construction 
of:

It is well settled that a 
proviso is added to a princi-
pal clause primarily with the 
object of taking out of the 
scope of that principal clause 
what is included in it and 
what the legislature desires 
to be excluded. The proper 
function of the proviso is to 
qualify something enacted in 
the substantive clause, which 
but for the proviso would be 
within that clause unless the 
context, setting and purpose 
of the provision warrants a 
different construction.

[CIT Vs. Hico Prod-
ucts Pvt. Ltd. 201 ITR 567 
(Bom)]

The function of a pro-
viso has been considered by 
the Supreme Court in Com-
missioner of Income Tax Vs.  
Indo– Mercantile Bank Ltd. 
(36 ITR 1), It is neatly sum-
marised in the head note as 
under:

“The proper function of a 
proviso is that it qualifies the 

generality of the main enact-
ment by providing an excep-
tion and taking out as it were, 
from the main enactment, 
a portion which, but for the 
proviso, would fall within the 
main enactment. Ordinar-
ily, it is foreign to the proper 
function of a proviso to read 
it as providing something by 
way of an addendum or deal-
ing with a subject, which is 
foreign to the main enact-
ment. “It is a fundamental 
rule of construction that a 
proviso must be considered 
with relation to the principal 
matter to which it stands as a 
proviso. Therefore, it is to be 
construed harmoniously with 
the main enactment.”

There may be cases in 
which the language of the 
statute may be so clear that 
a proviso may be construed 
as a substantive clause. But 
whether a proviso is construed 
as restricting the main provi-
sion or as a substantive clause, 
it cannot be divorced from the 
provision to which it stands 
as a proviso. It must be con-
strued harmoniously with the 
main enactment.

[CIT Vs. Ajax Products 
Ltd. 55 ITR 749 (SC)]

Hon’ble Supreme Court 
in the case of Commissioner 
of Commercial Taxes Vs. R.S. 
Jhaver (66 ITR 664) has ob-
served that in exceptional 
circumstances a proviso may 
not really be a proviso in the 
accepted sense but may be a 
substantive provision itself. 
The Apex Court held as above 
by stating as under:

“Generally speaking, it is 
true that the proviso is an ex-
ception to the main part of the 
section, but it is recognised 
that in exceptional cases a pro-
viso may be substantive pro-
vision itself. We may in this 
connection refer to Rhondda 
Urban District Council vs. Taff 
Vale Railway Co., where sec-
tion 51 of the Act there under 

consideration was framed as a 
proviso to preceding sections. 
The Lord Chancellor however 
pointed out that “though sec-
tion 51 was framed as a pro-
viso upon preceding sections, 
but it is true that the latter 
half of it though in form a 
proviso, is in substance a fresh 
enactment, adding to and not 
merely qualifying that which 
goes before.” 

Again in Commissioner 
of Income Tax vs. Nandlal 
Bhandari & Sons, it was ob-
served,  “though ordinarily a 
proviso restricts rather than 
enlarges, the meaning of the 
provision to which it is ap-
pended, at times the legisla-
ture embodies a substantive 
provision in a proviso. The 
question whether a proviso 
is by way of an exception or 
a condition to the substantive 
provision, or whether it is in 
itself a substantive provision, 
must be determined on the 
substance of the proviso and 
not its form.”

Finally, in State of Rajas-
than Vs. Leela Jain, the ques-
tion arose whether the proviso 
in the Act under consider-
ation was a limiting provision 
to the main provision or was 
a substantive provision in it-
self. The court observed that 
“so far as a general principal 
of construction of a proviso is 
concerned, it has been broad-
ly stated that the function of 
a proviso is to limit the main 
part of the section and carve 
out something which but for 
the proviso would have been 
within the operative part. ”But 
it was further observed that 
the proviso in that particular 
case was really not a proviso 
in the accepted sense but an 
independent legislative provi-
sion by which a remedy which 
was prohibited by the main 
part of the section, an alterna-
tive, was provided ” (Relevant 
page 672 & 673)

“It is a 
fundamen-
tal rule of 
construc-
tion that 
a proviso 
must be 
considered 
with rela-
tion to the 
principal 
matter to 
which it 
stands as 
a proviso. 
Therefore, 
it is to be 
construed 
harmoni-
ously with 
the main 
enact-
ment.”
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In Maxwell on Interpreta-
tion of statutes eleventh edi-
tion at page 155, it is observed 
as under:

“ There are no rules that 
the first or enacting part is to 
be construed without refer-
ence to the proviso.

The proper course is to 
apply the broad general rule 
of construction, which is that 
a section or enactment must 
be construed as a whole, each 
portion throwing light, if need 
be, on the rest.

The true principal un-
doubtedly is that the sound 
interpretation and meaning of 
the statute, on a view of the 
enacting clause, saving clause 
and proviso, taken and con-
strued together is to prevail “ 
(66 ITR 673 (SC))

It is true that ordinarily a 
proviso is designed to restrict 
rather than to enlarge the pro-
vision to which it is appended 
but this is not an inflexible rule 
and there are cases in which 
the language might well lead 
one to the conclusion that 
the legislature intended to 
exercise its enacting power. 
If after a careful examination 
of the proviso, the provision 
to which it is attached, and 
the act as a whole, the court 
comes to the conclusion that 
the legislature intended to 
create a liability, it is the duty 
of the court to give effect to 
the intention even though it is 
embodied in a proviso.

[S.C.Cambatta & Co. Ltd. 
Vs. CIT  21 ITR 121,127(Bom); 
R.Shanmuga Rajeswara Sethu-
pathi Vs. I.T.Tribunal 58 ITR 
514 (Mad)]

It is a cardinal rule of in-
terpretation, that a proviso 
to a particular provision of a 
statute only embraces the field 
that is covered by the main 
provision to which it has been 
enacted as a proviso and to no 
other. 

[Ram Narain Sons Ltd. 
Vs. Asstt. Commissioner of 

Sales Tax (1955) 6 STC 627 
(SC)]

A proviso is subsidiary to 
the main section and it must 
be construed in the light of 
the section itself. The object 
of the proviso, as it has so 
often been stated, is to carve 
out from the main section a 
class or category to which the 
main section does not apply. 
But in carving out from the 
main section one must always 
bear in mind what is the class 
referred to in the main sec-
tion and must also remember 
that the carving out intended 
by the proviso is from the 
particular class dealt with by 
the main section and from no 
other class.

[S. C. Cambatta  & Co.  
Ltd.  Vs.  CIT 21 ITR 121 
(Bom)]

Explanation— 
Construction of:

As stated earlier, Expla-
nation is considered to be a 
source (internal aid), where 

from the intention of the tax-
ing statute can be gathered.

The objects of an Expla-
nation to statutory provisions 
are:
a. To explain the meaning 

and intendment of the 
Act itself;

b. Where there is any ob-
scurity or vagueness in 
the main enactment, to 
clarify the same so as to 
make it consistent with 
the dominant object, 
which it seems to serve; 

c. To provide an additional 
support to the dominant 
object of the Act in order 
to make it meaningful 
and purposeful;

d. An Explanation cannot 
anyway interfere with or 
change the enactment or 
any part thereof but where 
some gap is left which is 
relevant for the purpose of 
the Explanation, in order 
to suppress the mischief 
and advance the object 
of the Act, it can help or 

A proviso 
is 
subsidiary 
to the 
main 
section 
and it 
must be 
construed 
in the light 
of the 
section 
itself. 
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assist the court interpret-
ing the true purport and 
intendment of the enact-
ment; and 

e. It cannot, however, take 
away a statutory right 
with which any person 
under a statute has been 
clothed or set at naught 
the working of an Act by 
becoming a hindrance in 
the interpretation of the 
same.”

[S. Sundaram  Pillai  Vs.  
V. R. Pittabiraman AIR   1985 
SC 582]

While explaining the 
scope, purpose and legal effect 
of the Explanation the Full 
Bench of the Allahabad High 
Court in CIT Vs. Nitro Phos-
phetic Fertilizer (174 ITR 
269) has aptly summarised as 
under.

“V.P.Sarathi in Interpreta-
tion of Statutes, IIIrd Edn., 
while dwelling on the various 
aspects of an Explanation at 
page 326 observes as follows: 

“(a) The object of an Ex-
planation is to understand the 
Act in the light of   the Ex-
planation.

It does not ordinarily en-
large the scope of the origi-
nal section, which it explains, 

but only makes the 
meaning clear be-
yond dispute.”

Bindra in 
the in-

terpretation of Statutes (5th 
Edn), at page 67, states thus:

“An Explanation does not 
enlarge the scope of the origi-
nal section that it is supposed 
to explain. It is axiomatic that 
an Explanation only explains 
and does not expand or add 
to the scope of the original 
section … The purpose of an 
Explanation is, however, not 
to limit the scope of the main 
provision … The construc-
tion of the Explanation must 
depend upon its terms, and 
no theory of its purpose can 
be entertained unless it is to 
be inferred from the language 
used. An ‘Explanation’ must 
be interpreted according to its 
own tenor.”

The Principal laid down 
by the aforesaid authors are 
fully supported by various 
decisions of the Supreme 
Court. To quote only a few, 
in Burmah Shell Oil Storage 
& Distributing Co. of India 
Ltd. vs. CTO [1960] 11 STC 
764,776; [1961] 1 SCR 902; 
AIR 1961 SC 315, 321, a 
Constitution Bench decision, 
Hidayatullah J. speaking for 
the court, observed thus:

“Now, the Explanation 
must be interpreted accord-
ing to its own tenor, and it is 
meant to explain clause (1) 
(a) of the article and not vice 
versa. It is an error to explain 

the Explanation with the aid 
of the article, because this re-
verses their roles.”

In Bihta Co.operative De-
velopment and Care Market-
ing Union Ltd. Vs. Bank of 
Bihar Ltd. [1967] 37 Comp 
Cas 98, 104; [1967] 1 SCR 
848; AIR 1967 SC 389,393, 
the court observed    thus:

“The Explanation must be 
read so as to harmonise with 
and clear up any ambiguity 
in the main section. It should 
not be so construed as to wid-
en the ambit of the section.”

In Hiralal Rattan Lal’s case, 
AIR 1973 SC 1034, at page 
1040,31 STC 178,188,the 
court observed thus:

“On the basis of language 
of the Explanation, this court 
held that it did not widen the 
scope of clause (c). But from 
what has been said in the case, 
it is clear that if on a true 
reading of an Explanation it 
appears that it has widened 
the scope of the main section, 
effect must be given to legis-
lative intent notwithstanding 
the fact that the Legislature 
named that provision as an 
Explanation.”

In Dattatraya Govind Ma-
hajan Vs. State of Maharastra             
[1977] 2 SCR 790; AIR 1977 
SC 915, 928 Bhagwati J. ob-
served thus:

“It is true that the orthodox 
function of an Explanation is 
to explain the meaning and 
effect of the main provision 
to which it is an Explanation 
and to clear up any doubt or 
ambiguity in it…. Therefore, 
even though the provision in 
question has been called an 
Explanation, we must con-
strue it according to its plain 
language and not on any prior 
considerations.”

It has been held in the 
case of Coromandel Fertilz-
ers Ltd. Vs. Union Bank of 
India [1984] Suppl. 4 SCC 
457; AIR 1984 SC 1772, that 
the Explanation forms part of 

“The Ex-
planation 
must be 
read so as 
to harmo-
nise with 
and clear 
up any 
ambiguity 
in the main 
section. It 
should not 
be so con-
strued as 
to widen 
the ambit 
of the sec-
tion.”
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the main provision. It neither 
controls nor alters the main 
provision, but only explains it.

Thus, from a conspectus 
of the authorities referred to 
above, it is manifest that the 
object of an Explanation to a 
statutory provision is --
(a) To explain the meaning 

and intendment of the 
Act itself;

(b) Where there is any ob-
scurity or vagueness in 
the main enactment, to 
clarify the same so as to 
make it consistent with 
the dominant object 
which its seems to sub-
serve.

 An Explanation cannot 
in any way interfere with 
or change the enactment 
or any part thereof but 
where some gap is left 
which is relevant for the 
purpose of the Explana-
tion, in order to suppress 
the mischief and advance 
the object of the Act it 
can help or assist the 
court in interpreting the 
true purport and intend-
ment of the enactment, 
and consequently, we find 
that the function of an 
Explanation to a statu-
tory provision is:

(c) To provide additional 
support to the dominant 
object of the Act in order 
to make it meaningful 
and purposeful:

(d) To help or assist the court 
in interpreting the true 
purport and intendment 
of the enactment, in order 
to suppress the mischief 
and advance the object of 
the Act where some gap 
is left which is relevant 
for the purpose of Expla-
nation though it cannot 
in any way interfere with 
or change the enactment 
or any part thereof ”.

An explanation may be ap-
pended to a section to explain 

the meaning of the words used 
in the section. There is no pre-
sumption that an Explanation, 
which is inserted subsequently, 
introduces something new, 
which was not present in the 
section before. [CIT   Vs.  Voltas  
Ltd.  205 ITR 569  (Bom)]

Explanation is a part of 
the main section and it clears 
ambiguity, if any, in the main 
section. The explanation can-
not be read in isolation. The 
intention of adding the Ex-
planation is that if anything is 
not clear in the main section, 
then it should be clear by add-
ing the Explanation. For the 
purpose of taking any action 
or for the purpose of interpret-
ing any law, the foundation is 
the main section and the Ex-
planation is a subordinate part 
of the purpose of arriving at 
a particular conclusion in the 
matter of interpretation of the 
statute. It will not be out of 
place here to mention that the 
aid of the Explanation can be 
taken. 

[Badri Prasad Om Prakash 
Vs. CIT 163 ITR 440, 446  
(Raj)]

The Explanation does not 
enlarge or limit the provision, 
unless the Explanation pur-
ports to be a definition or a 
deeming clause. 

[CIT Vs.  Manglore Ga-
nesh Beedi Works. 193 ITR 
77 (KAR)]

The Hon’ble Supreme 
Court in the case of CIT Vs. 
Doraiswamy Chetty (183 ITR 
559) has laid down that Ex-
planation 2 inserted in section 
64, though not retrospective 
in its operation, serves as the 
legislative exposition of the 
import of section 64 (1) (i).

An Explanation to a statu-
tory provision has to be read 
with the main provision to 
which it is added as an Ex-
planation. An Explanation 
appended to a section or a 
sub-section becomes an inte-
gral part of it and has no inde-

pendent existence apart from 
it. There is, in the eye of law, 
only one enactment, of which 
both the section or sub-sec-
tion and the Explanation are 
two inseparable parts. In the 
absence of anything repug-
nant in the subject or context, 
the words and expressions 
used in the Explanation are 
to be given the same meaning 
as given to them in the main 
provision itself. 

[CIT Vs.  Reunion Engg. 
Co.(P) Ltd.  203 ITR 274  
(Bom)]

An Explanation added to 
a statutory provision is not a 
substantive  provision in any 
sense of the term but as the 
plain meaning of the word it-
self shows it is merely meant 
to explain or clarify certain 
ambiguities, which may have 
crept in the statutory provi-
sion. The Explanation to sec-
tion 263(1) of the Income tax 
Act, 1961, was introduced by 
the Finance Act, 1988, with 
effect from June 1, 1988. 
What is stated in the Expla-
nation is to be followed both 
for the period prior to June 
1,1988, and subsequent to 
June 1, 1988”

 [K. A. Ramaswamy Chet-
tiar Vs. CIT 220 ITR 657 
(Mad)]  

An Explanation is intended 
to either explain the meaning 
of certain phrases and expres-
sions contained in a statutory 
provision or depending upon 
its language it might supply 
or take away something from 
the content of a provision 
and at times even by way of 
abundant caution, to clear any 
mental cobwebs surrounding 
the meaning of a statutory 
provision spun by interpre-
tative processes to make the 
position beyond controversy 
or doubt.

[C.A.I.T.  Vs. Plantation 
Corporation of Kerala Ltd. 
247 ITR 156 (S.C.)]

An Expla-
nation to a 
statutory 
provision 
has to be 
read with 
the main 
provision 
to which it 
is added as 
an Expla-
nation.
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Prospective or 
retrospective?

Regarding the retrospec-
tive applicability of the legis-
lation the submissions made 
by Soli J. Dastur, Senior Ad-
vocate in the case of Saharan-
pur Electric Supply Co.Ltd. 
Vs. CIT  [194 ITR 294 (SC)], 
as mentioned under are worth 
noting: (on page 310)

“ Legislation cannot be 
given retrospective effect so as 
to affect existing rights unless 
it says so expressly or by nec-
essary implication:

The rule as to the prospec-
tive application of statutes is 
well settled. It is sufficient 
here to refer to some basic 
rules enunciated by prominent 
authors on the construction 
of statutes. To start with, the 
position has been explained 
in Craies on Statute Law (7th 
Edition) at page 389.The 
learned author first discusses 
the meaning of the word “ ret-
rospective” and points out: “A 
statute is to be deemed   ret-
rospective which takes away 
or impairs any vested right 
acquired under existing laws, 
or creates a new obligation, or 
imposes a new duty, or attach-
es a new disability in respect of 
transactions or considerations 
already past.” But a statute: “is 
not properly called a retro-
spective statute because, a part 
of the requisites for its action 
is drawn from a time anteced-
ent to its passing.” A little lat-
er, it is explained that, while 
Parliament has competence 
to make the provisions of an 
Act of Parliament retrospec-
tive.”… no rule of construc-
tion is more firmly established 
than this – that a retrospective 
operation is not to be given to 
a statute so as to impair an 
existing right or obligation 
otherwise that as regards a 
matter of procedure, unless 
that effect cannot be avoided 
without doing violence to the 
language of the enactment, If 

the enactment is expressed in 
a language which is fairly ca-
pable of either interpretation, 
it ought to be construed as 
prospective only.”

As regards to the retro-
spective operation of a statute, 
the Allahabad High Court in 
the case of Sanjay Khetan Vs. 
CIT (266 ITR 453) has held     
that “ a   statute which impairs   
vested   rights or   the   legal-
ity   of   past      transaction 
or   obligations   should   not   
prima   facie be held to have 
retrospective effect.”

Hon’ble High Court has 
further observed as under: (on 
page 460 & 461)

“As a general rule, every 
statute is deemed to be pro-
spective, unless by express 
provision or necessary impli-
cation it is to have a retro-
spective effect.”

In Punjab Tin Supply Co. 
Vs. Central Government, AIR 
1984 SC 87, the Supreme 
Court observed  (page 93):

“All laws which effect sub-
stantive rights generally oper-
ate prospectively and there is 
a presumption against their 
retrospectivity if they affect 
vested rights and obligation, 
unless the legislative intent is 
clear and compulsive.”

The general rule is that or-
dinarily retrospective effect is 
not given to a statute. There 
is a presumption against ret-
rospective effect vide Rashid 
Bibi Vs. Tufail Mohammad, 
AIR 1941 Lah. 291. Any new 
law that is made should or-
dinarily affect future transac-
tion, not past ones.

In Hough Vs. Windus 
[1883-1884] 12 QBD (CA), 
Bowen LJ. observed: It is a “ 
well-recognised rule that stat-
ute should be interpreted if 
possible, so as to respect vest-
ed rights.” The same view was 
taken in:  A Debtor [1936] 1 
Ch.237, 243; National Real 
Estate and Finance Co. Vs. 
Hassan [1939] 2 KB 61 (CA); 

Craies, Statute Law, Fifth 
edn, page 368: Abdul Jameel 
Vs. Simon and Machonochy 
Ltd. [1967] ILR 2 Mad 324; 
[1967] 1 Mad LJ 337.

Ordinarily a statute will 
not affect rights which had 
accrued before the statute 
came into force, unless there 
are express words in the stat-
ute affecting such rights or 
where a retrospective effect 
to the statute is inevitable 
by necessary intendment or 
implication vide State Vs. 
P.M.L.Srivastava [1953] ALJ 
339, etc. 

In our opinion, a statute 
is not to be construed to op-
erate retrospectively so as to 
take away a vested right un-
less that intention is made 
manifest by language so plain 
and unmistakable that there is 
no possibility of any choice of 
meaning “.

With regards to retrospec-
tive legislation, the following 
propositions settled by the 
courts are worth noting:
(i) It is settled law that a 

tax legislation is a policy 
matter and it is for the 
Parliament to decide the 
manner in which the leg-
islation should be made.  
There is no prohibition 
against retrospective leg-
islation. 

[259  ITR  58  (Delhi) -- 
Relevant page 67]

In the case of National 
Agricultural Co-operative 
Marketing Federation of In-
dia Vs. Union of India 251 
ITR 285 (Delhi), the Divi-
sion bench has held as under 
(page 296):

“The Parliament enjoys 
legislative power under ar-
ticle 246 of the Constitution 
of India, a fact which needs 
no elaboration. It has passed 
a legislation in pursuance of 
that power. The power of 
the Legislature to pass a law 
postulates the power to pass 
it prospectively as well as ret-

“As a 
general 
rule, every 
statute is 
deemed to 
be pro-
spective, 
unless by 
express 
provision 
or neces-
sary impli-
cation it is 
to have a 
retrospec-
tive  
effect.”
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rospectively. Subject to other 
constitutional limitations, the 
power of the Legislature to 
enact laws is plenary.”

The apex court (255 ITR 
258) has further reaffirmed 
the settled position of law that 
tax legislation is a policy mat-
ter and it is for the Parliament 
to decide the manner in which 
legislation should be made.
(ii) “It is a well-settled rule of 

interpretation hallowed 
by time and sanctified 
by judicial decisions that, 
unless the terms of a stat-
ute expressly so provide 
or necessarily require it, 
retrospective operation 
should not be given to a 
statute so as to take away 
or impair an existing right 
or create a new obligation 
or impose a new liability 
otherwise as regards mat-
ters of procedure. The 
general rule as stated by 
Halsbury in volume 36 
of the Laws of England 
(third edition) and reiter-
ated in several decisions 
of these courts as well as 
English courts is that “ all 
statutes other than those 
which are merely declara-
tory or which relate only 
to matters of procedure or 
of evidence are prima fa-
cie prospective” and retro-
spective operation should 
not be given to a statute 
so as to affect, alter or 
destroy an existing right 
or create a new liability 
or obligation unless that 
effect cannot be avoided 
without doing violence to 
the language of the enact-
ment. If the enactment is 
expressed in language 
which is fairly capable of 
either interpretation, it 
ought to be construed as 
prospective only.”

[Govinddas Vs. ITO 103 
ITR 123 (SC) – Relevant 
page 132]

Thus, a substantive law 

is intended to be prospective 
unless a contrary intention is 
manifest from the language of 
the provision or arises by nec-
essary implication. 

[S.Subhash Vs. CIT 248 
ITR 512 (Mad)]
(iii) A Statutory amendment 

that is not expressly made 
retrospective, but is of 
declaratory, curative, ex-
planatory or clarificatory 
nature, retrospective op-
eration is generally in-
tended.

A proviso which is in-
serted to remedy unintended 
consequences and to make 
the provision workable, a pro-
viso which supplies an obvi-
ous omission in the section 
and is required to be read into 
the section to give the section 
a reasonable interpretation, 
requires to be treated as retro-
spective in operation, so that 
a reasonable interpretation 
can be given to the section as 
a whole.

[Allied Motors (P) Ltd. 
Vs. CIT 224 ITR 677 (SC)]

While interpreting the 
scope of Explanation 8 to 
Section 43(1) the Hon’ble 
Calcutta High Court in the 
case of CIT Vs. India Steam-
ship Co. Ltd. (196 ITR 917), 
observed that the explanation 
8 supplies an omission and is 
intended to remove the ille-
gality. The High Court held. 

“ It is no doubt true that, or-
dinarily, a statute, and par-
ticularly when the same has 
been made applicable with 
effect from a particular date 
should be construed prospec-
tively and not retrospectively. 
But this principle will not be 
applicable in a case where the 
provision construed is merely 
explanatory, clarificatory or 
declaratory. It cannot be dis-
puted that the object of the 
Explanation is to explain the 
meaning and intendment of 
the Act itself.”
(iv) A provision, in the ab-

sence of clear contrary in-
tendment indicated there 
in, cannot be given great-
er retrospectivity than 
expressly mentioned so 
as to allow the finality of 
assessments to be effected 
or to allow the reopen-
ing of liabilities barred 
by limitation. [M.Sharma 
Vs. ITO 254 ITR 772 
(SC) & National Agri-
cultural Coop. Marketing 
Federation of India Ltd. 
Vs. UOI 260 ITR 548 
(SC)]

The Hon’ble Su-
preme Court in the case of 
K.M.Sharma (Supra) (on 
page 779) held as under, 

“The taxing provision im-
posing a liability is governed 
by the normal presumption 
that it is not retrospective and 

A substan-
tive law is 
intended 
to be 
prospec-
tive unless 
a contrary 
intention 
is manifest 
from the 
language 
of the pro-
vision or 
arises by 
necessary 
implica-
tion. 
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the settled principle of law is 
that the law to be applied is 
that which is in force in the 
assessment year unless other-
wise provided expressly or by 
necessary implication. Even a 
procedural provision cannot in 
the absence of clear contrary 
intendment expressed therein 
be given greater retrospectivi-
ty than is expressly mentioned 
so as to enable the authorities 
to affect the finality of tax as-
sessments or to open up li-
abilities, which have become 
barred by lapse of time.”

In the case of Nation-
al Agri. Coop.(Supra), the 
Hon’ble Supreme Court (on 
page 555) held as under:

“The legislative power ei-
ther to introduce enactments 
having retrospective effect for 
the first time or to amend an 
enacted law with retrospec-
tive effect, is not only subject 
to the question of competence 
but is also subject to several 
judicially recognised limita-
tions. The first is the require-
ment that the words used 
must expressly provide for or 
clearly imply retrospective 
operation. The second is that 
the retrospectivity must be 
reasonable and not excessive 
or harsh, otherwise it runs the 
risk of being struck down as 
unconstitutional. The third 
is where the legislation is in-
troduced to overcome a judi-
cial decision: here the power 
cannot be used to subvert the 
decision without removing 
the statutory basis of the deci-
sion.”
(v) Penalty provisions cannot 

have retrospective opera-
tion.

[CIT Vs. Hindustan Elec-
tro 243 ITR 48 (SC) & DCIT 
Vs. Ashok Paper 256 ITR 673 
(Gauh)]

(a) As regards to the ex-
planation to section 
194A inserted w.e.f. 

01.06.1987, Hon’ble 
Delhi High Court 
held as under:

 “If by an amend-
ment in an existing 
statute or by an en-
actment an expost 
facto offence is cre-
ated, it will be viola-
tive of article 20(1) 
of the Constitution. 
Article 20(1) is de-
signed to prevent 
a person from be-
ing prosecuted for 
an act or omission 
which was consid-
ered innocent when 
done (G.P.Nayyar 
Vs. State Delhi Ad-
ministration, AIR 
1979 SC 602). An 
Explanation is ap-
pended to a sec-
tion to explain the 
meaning of the 
words contained in 
the section and nor-
mally is to be read 
to harmonise with 
and to clear any am-
biguity in the main 
section. However, in 
the present case, the 
explanation inserted 
has widened the 
scope of the main 
section and has cre-
ated an obligation, 
breach of which 
entails penalty and 
also subject to crim-
inal prosecution. 
Thus explanation to 
section 194 A has 
been inserted with 
effect from June 1, 
1987, and obviously 
is prospective and 
not retrospective. In 
case it was to have to 
retrospective effect, 
it would be violative 
of article 20(1) of 
the Constitution.”

 [Engineers Im-
pex (P) Ltd. Vs. 
D.D.Sharma 244 
ITR 247 (Del)]  
[vide last para on 
254]

(b) As regards to the 
retrospective ap-
plicability of Ex-
planation 4 to Sec-
tion 271(1)(C); the 
decision of ITAT, 
Ahmedabad Special 
Bench reported at 
92 TTJ (Ahd) (SB) 
645 is worth noting. 
The Hon’ble Tribu-
nal has held that the 
amendment is not 
retrospective

(c) In the case of DCIT 
Vs. Ashok Paper 
Mills Ltd. (256 ITR 
673) the Hon’ble 
Gauhati High Court 
has held that when 
the imprint of pen-
alty is ex facie visible 
in the amended pro-
vision it cannot have 
retrospective effect. 
On page 677 the 
High Court, while 
delivering the judg-
ment has noted as 
under:

“The following observa-
tions by the Constitution 
Bench of this court in Pan-
nalal Binjraj Vs. Union Of 
India [1957] 31 ITR 565,597 
are apt:

‘A humane and considerate 
administration of the relevant 
provisions of the Income-tax 
Act would go a long way in 
allaying the apprehensions 
of the assessees and if that is 
done in the true spirit, no as-
sessee will be in a position to 
charge the Revenue with ad-
ministering the provisions of 
the Act with “an evil eye and 
unequal hand.” r

An Expla-
nation is 
appended 
to a sec-
tion to 
explain the 
meaning of 
the words 
contained 
in the sec-
tion and 
normally is 
to be read 
to harmo-
nise with 
and to 
clear any 
ambiguity 
in the main 
section.


