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T A X A T I O N

 Legal Decisions 
Direct taxes

1. is the exemption 
available under section 
10(15)(iv)(h) in respect of 
interest earned on notified 
public sector bonds depen-
dent on whether bonds were 
subscribed for or purchased 
in the market?

Ashok Leyland Ltd. V. As-
sistant Commissioner of In-
come Tax [2005] 277 ITR 22 
(Mad.)

Decision: An assessee is 
eligible to claim exemption in 
respect of interest earned on 
notified public sector bonds 
irrespective of the fact that 
such bonds have been sub-
scribed for or purchased in the 
market.  

The appellant compa-
ny purchased certain noti-
fied public sector bonds and 
claimed interest earned from 
these securities as exempt un-
der section 10(15)(iv)(h) of 
the Income-tax Act, 1961.The 
Tribunal held that if the bonds 
were purchased from the mar-
ket the ratio laid down by 
the Supreme Court in Vijaya 
Bank Ltd. V. Addl. CIT [1991] 
187ITR 541 would apply. 

The High Court held that 
to claim exemption under 
section 10(15)(iv)(h) of the 
Income-tax Act, 1961 the fol-
lowing points were to be con-
sidered:
(a) whether the assessee is 

the holder of the bond or 
debenture;

(b) whether the holder of 
such bond or debenture 
has got his name regis-
tered with the company; 
and 

(c) whether the Central Gov-
ernment has issued a no-
tification in the Official 
Gazette in this behalf. 

It was further held that 
there was no dispute that all 
the conditions mentioned in 
section 10(15)(iv)(h) were sat-
isfied in this case. On a plain 
reading of the above-men-
tioned section the assessee 
was entitled to the benefit of 
full exemption irrespective of 
whether the securities were 
subscribed for or purchased 
from the market. 

Note: In Vijaya Bank Ltd. 
V. Addl. CIT [1991] 187ITR 
541the Supreme Court held that 
the price paid for purchase of se-
curities was in the nature of a 
capital outlay and no part of the 
said price can be setoff as expen-
diture against the income accru-
ing on those securities. The Ma-
dras High Court found that the 
said decision had no relevance to 
the facts of the present case and 
thus the distinction drawn by the 
Tribunal was wholly untenable 
and irrelevant. 

2. Would the lease income 
of an assessee from an asset, 
transferred to him in course of 
dissolution of a firm in which 
he was a partner, be treated as 
a business income or income 
from house property if, such 
income was treated as busi-
ness income in the hands of 
the firm before dissolution? 
CIT v. Smt. Sureshini Mittal 
[2005] 277 ITR 88 (Allah.)

Decision: If after dissolu-
tion the lessee accepted the 
assessee as a successor to the 
agreement of the dissolved 
firm and the assessee became 
the exclusive owner of the 
property, the income derived 
by the assessee would be taxed 
as business income as the lease 
income derived from the prop-
erty by the firm in which the 
assessee was one of the part-
ners was treated as business 

income during the continu-
ance of the partnership.

The assessee respondent 
derived his income from a pic-
ture hall. Prior to the assessee 
the cinema hall was owned by 
a firm in which the assessee 
was a partner. The firm did 
not carry on the business of 
film exhibition but hired it 
out. However, the lease rent 
received  by the firm was as-
sessed as business income. On 
dissolution of the firm the as-
sessee became the sole propri-
etor of the cinema hall. 

The assessee claimed that 
the lease rent received by him 
should be assessed as business 
income. However, the In-
come-tax Officer rejected the 
assessee’s claim and assessed 
such income as “income from 
house property” on the basis 
of the fact that the assessee 
was not carrying the business 
of film exhibition. The ITO 
allowed the depreciation on 
the furniture and fittings, air 
conditioner, sanitary fittings 
etc. The Appellate Assistant 
Commissioner found that 
the machinery hired was in-
separable from the lease of the 
cinema hall. Therefore letting 
out of Cinema hall together 
with the machinery was to 
be assessed as income from 
business. The Tribunal relied 
on the clause 5 of the deed of 
partnership of the dissolved 
firm which clearly mentioned 
that the business of the part-
nership would consist of film 
exhibition of motion pictures 
including leasing out of the 
picture hall. Due to this the 
rental income of the firm was 
assessed as business income 
by the department in earlier 
years. The Tribunal found that 
the lessee had accepted the 
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assessee as a successor to the 
agreement with the dissolved 
firm and the lease rent contin-
ued to be paid for the building 
as well as machinery. Thus the 
Tribunal confirmed the order 
of the Assessing Officer. 

On a reference, the Alla-
habad High Court held that 
there was no fault in the or-
der of the Tribunal when the 
assessee became the absolute 
owner of the picture hall on 
account of dissolution of the 
partnership and thus income 
derived by the assessee was to 
be taxed as business income. 

3. Whether the condi-
tions specified under clause 
15(2)(c) of the Double taxa-
tion avoidance agreement 
between india and Nether-
lands is satisfied when the ap-
plicant is taxed in india based 
on the provisions of section 
44D and section 115a of the 
act?

DHV Consultants BV, In re 
[2005] 277 ITR 97(AAR)

Decision: The condition 
specified in clause 15(2)(c) of 
the DTA between India and 
Netherlands is related to the 
taxability of the employees 
and not to the applicant and 
was not relevant when the ap-
plicant was taxed in India on 
the presumptive basis under 
the provisions of section 44D 
and 115A.

The applicant was a for-
eign company incorporated 
in Netherlands and engaged 
in business of providing con-
sultancy services in the areas 
of highways, transportation, 
agriculture etc. The said com-
pany had set up several proj-
ects offices in India wherein 
the consultancy services were 
provided to certain projects 
in India. These project offices 
derived income in the nature 
of fees for technical services 
in India which was taxed in 
India on presumptive basis 
under section 44D read with 
section 115A of the Income-

tax Act, 1961. The Company 
sent its employees to India to 
work on various projects being 
executed in India but during 
their stay in India salary was 
paid to them in Netherlands. 
Since the applicant in his ca-
pacity of an employer was un-
der an obligation to deduct tax 
at source in India to the extent 
employees salary was taxable 
in India it was interested in 
knowing its liability towards 
payment of taxes on behalf of 
its employees. The salary paid 
to the employees either in In-
dia or outside India would be 
liable to tax in India for the 
services rendered in India. In 
case there is a  double taxa-
tion avoidance agreement be-
tween India and the country 
in which that individual is a 
resident then the provisions of 
DTAA are made applicable to 
such an individual if they are 
more beneficial.

According to article 15 of 
the DTAA between India and 
Netherlands where the em-
ployee is a resident in Neth-
erlands, remuneration paid to 
him for employment exercised 
in India would be exempt from 
tax in India if all the following 
conditions were satisfied:
(a) The total duration of his 

stay (in aggregate) in In-
dia does not exceed 183 
days in a tax year.

(b) The remuneration for 
services rendered by the 
employee is paid by or 
on behalf of an employer 
who is not a resident of 
India.

(c) The remuneration is not 
borne by a permanent 
establishment or fix base, 
which the employer has 
in India.

Based on the above facts 
the applicant raised a question 
as to whether the conditions 
specified under clause 15(2)(c) 
of the Double taxation avoid-
ance agreement between India 
and Netherlands is satisfied 

when the applicant is taxed in 
India based on the provisions 
of section 44D and section 
115A of the Act. 

The authority ruled that 
the remuneration of the em-
ployees is “ borne by” a perma-
nent establishment, if the same 
is deductible in computing the 
permanent establishment’s 
taxable profits in the source 
country. Further, section 44D 
and section 115A cannot be 
read as treating gross receipts 
or fees for technical services 
without allowing deduction 
on account of expenses in-
curred for earning the same. 
In the scheme of section 44D 
and 115A salaries paid to the 
employees and all revenue ex-
penses incurred for running 
the permanent establishments 
will have to be deemed to have 
been treated as deductible. 
However, the authority did not 
express any opinion regarding 
the duty of the company to 
deduct tax at source since the 
issue raised whether the re-
muneration is not borne by a 
permanent establishment or a 
fixed base which the employer 
has in the other State was not 
relevant to this application.

Note: Sections 44AD, 44AE 
and 44AF dealing with pre-
sumptive taxation in respect 
of certain business specifically 
provide that any deduction al-
lowable under the provisions of 
section 30 to 38 shall be deemed 
to have been already given full 
effect to and no further deduc-
tion under those sections shall 
be allowed. It is significant to 
note that the AAR has read this 
principle into the presumptive 
taxation under section 44D read 
with 115A.

4. (a) is the reassessment on 
the basis of difference found 
in the figures of liabilities to-
wards sundry creditors in the 
party ledger seized and the 
corresponding figures men-
tioned in the balance sheet of 
the assessee firm valid? 
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(b) can the above-men-
tioned difference be treated 
as unexplained investment 
as per section 69 without any 
material or information that 
the assessee had investment 
in some form or the other not 
mentioned in the books of 
accounts?

Aurobindo Sanitary Stores 
v. CIT [2005] 276 ITR 549 
(Orissa)

Decision:(a) Substantial 
difference in the figure of li-
abilities towards sundry credi-
tors in the party ledgers and 
the corresponding figures on 
the balance sheet of the as-
sessee firm results in income 
escaping assessment because 
of failure of the assessee to 
disclose fully and truly all ma-
terial facts necessary for as-
sessment.

(b) Treating such difference 
as unexplained investment 
under section 69 without any 
material or information that 
the assessee had investments in 
some form or the other not re-
flected in the books of accounts 
is not legal and justified. 

The appellant was a part-
nership firm carrying on the 
business of sanitary stores. 
The appellant filed a return 
for a particular assessment 
year, which was assessed un-
der section 143(1)(a) of the 
Income-tax Act, 1961.On a 
later date search and seizure 
was conducted in the case of 
a partner of the assessee firm 
due to which survey was also 
conducted in the premises of 
the assessee firm. During this 
search certain party ledgers 
were seized. From the party 
ledgers so seized the Assessing 
Officer ascertained that there 
was substantial difference in 
the figures of the liabilities of 
sundry creditors as per books 
seized and the corresponding 
figures declared in the balance 
sheet filed along with the re-
turn. The figures mentioned 

in the balance sheet were on 
the higher side which gave the 
Assessing Officer reason to 
believe that the assessee firm 
had inflated the creditors by 
2,81,072.02 and evaded the 
tax liability. The Assessing Of-
ficer ultimately made an addi-
tion of 2,70421 as inflated li-
abilities under section 69 read 
with section 68. The basis of 
such addition as given by the 
Assessing Officer was that the 
difference of Rs. 2,70,421 was 
invested by the assessee-firm. 

On appeal the Commis-
sioner (Appeals) held that in 
view of the inflated liability, 
income chargeable to tax has 
escaped assessment and in 
such circumstances the As-
sessing Officer had reason to 
believe that income charge-
able to tax had escaped assess-
ment. However, it deleted the 
addition of Rs. 2,70,421 under 
section 69 as not maintain-
able. The Tribunal held that 
the addition of Rs. 2,70,421 
in the income of the appellant 
was justified under section 69 
read with section 68. 

On further appeal by the 
assessee it was held that:

(a) the above-mentioned 
substantial difference in the 
figures of liabilities reflect a di-
rect link and nexus for forma-
tion of belief by the Assessing 
Officer that income of the as-
sessee had escaped assessment 
because of the failure of the 
assessee to disclose all material 
facts fully and truly necessary 
for assessment. 

(b) The Assessing Officer 
had come to a conclusion that 
the assessee firm had made an 
investment of Rs. 2,70,421 
only on an analysis of different 
figures of assets and liabilities 
taken from the balance sheet 
and the party ledger and not 
on the basis of material or in-
formation that the appellant 
had actually made investment 
in some form or the other 

which were not recorded in the 
books, the source and nature 
of which the assessee failed to 
explain. Therefore section 69 
could not be applied to treat 
such sum as unexplained in-
vestments.

Note: For applying section 69 
the Assessing Officer must come to 
the finding that the investments 
have been made which are not 
recorded in the books of account 
of the assessee and if thereafter 
the assessee had failed to provide 
an explanation of the nature and 
source of such investment such 
value of the investment could 
be added to the income of the as-
sessee for that particular year. 

5. Whether the sum 
paid for development pur-
poses to a stock exchange 
for becoming a member of a 
stock exchange be treated as 
capital expenditure?

Rajendra Kumar Bachha-
wat v. CIT [2005] 276 ITR 
567 (Cal.)

Decision: The sum paid 
for development  purposes to 
a stock exchange for becoming 
a member of stock exchange 
gives an enduring advantage 
to the assessee and hence be 
treated as capital expenditure.

The assessee paid a sum 
of Rs. 25 lakhs for develop-
ment purposes for the purpose 
of becoming a member of a 
Stock exchange. The assessee 
claimed that such sum was 
revenue expenditure and that 
it was entitled to be allowed a 
deduction in ten equal parts in 
the ten successive years. 

On reference, the Calcutta 
High Court held that there 
was no doubt that an enduring 
benefit accrues to the assessee 
and thus the expenditure was 
in the nature of a capital ex-
penditure. It was further held 
that there is no provision in 
the Act which entitled the 
assessee to carry forward the 
revenue expenditure after di-
viding it.
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iNDirect taxes
1. Whether the refund of 

an encashed bank guarantee 
for all or part of the disputed 
excise duty, pursuant to an or-
der of the court, is governed 
by the provisions of section 
11B?

Union of India v. Grasim 
Industries Ltd. 2005 (183) ELT 
12 (Raj.)

Decision – As section 11B 
applies to refund of excise duty 
that has been paid to the Reve-
nue, the refund of an encashed 
bank guarantee would not be 
governed by provisions of sec-
tion 11B since the amount of 
the disputed tax or duty that 
is secured by a bank guarantee 
cannot be considered as having 
being paid to the Revenue. 

A bank guarantee was fur-
nished by the assessee under 
Court’s order to secure the 
Revenue.  The Court case 
was ultimately decided in fa-
vour of the assessee, however, 
the bank guarantee had been 
encashed by the Revenue by 
that time. Thus, the assessee 
was entitled to the amount of 
the bank guarantee being fur-
nished by him.  However, the 
Revenue contended that such 
amount was not refundable to 
the assessee having regard to 
the principle of unjust enrich-
ment contained in the provi-
sions of section 11B.  

The High Court followed 
the Supreme Court’s decision 
in case of Oswal Agro Mills Ltd. 
v. Assistant Collector of C.Ex., 
Ludhiana 1994 (70) ELT 48 
(SC) wherein it was held that 
refund of an encashed bank 
guarantee for all or part of the 
disputed excise duty pursuant 
to an order of the Court is not 
governed by the provisions of 
section 11B.  This decision of 
Supreme Court has been dis-
cussed below in detail:

The Supreme Court stat-
ed that section 11B applies 
when an assessee claims re-
fund of excise duty.  A claim 

for refund is a claim for repay-
ment.  It presupposes that the 
amount of the excise duty has 
been paid over to the excise 
authorities.  It is then that the 
excise authorities would be re-
quired to repay or refund the 
excise duty.  

The Apex Court explained 
that a bank guarantee is a se-
curity for the Revenue for 
recovering the dues in the 
event the Revenue succeeds 
in the dispute concerning the 
duty. However, if the bank re-
fuses to honour its guarantee 
the revenue or the principal 
administrative officer of the 
Court (where the bank guar-
antee is in his favour) has to 
file a suit against the bank 
for the amount due upon the 
bank guarantee.  Therefore, 
the High Court held that the 
amount of the disputed tax or 
duty that is secured by a bank 
guarantee could not be con-
sidered as being paid to the 
Revenue.  Thus, provisions of 
section 11B would not be at-
tracted as there was no refund.

Note – This judgment illus-
trates that the excise duty shall 
be considered as paid only when 
the payment is in absolute terms. 
However, if the payment is con-
tingent upon the action of third 
parties, it would not amount to 
payment of duty liability e.g. 
furnishing of a bank guarantee 
to secure the disputed duty would 
not amount to payment of duty 
as the encashment of guarantee 
depends upon the Bank’s accep-
tance to honour the guarantee 
and also the outcome of the liti-
gation.

2. is kimam an excis-
able good?

Dharampal Satyapal v. 
CCEx., New Delhi 2005 (183) 
ELT 241 (SC)

Decision -  Kimam is an 
excisable product as it comes 
in to existence by blending of 
sada kimam with saffron, spic-
es, menthol etc. It is a distinct, 
identifiable product known to 

the market as ‘kimam’ and is 
classifiable as chewing tobacco 
or a preparation for chewing 
tobacco under sub-heading 
2409.49/2404.40 of the Cen-
tral Excise Tariff.

The assessee bought sada 
kimam as a raw material and 
blended it with saffron, per-
fumes, menthol etc. to form a 
compound.  Such compound 
was then packed in “balties” in 
highly concentrated form and 
cleared to its three licensed 
units, where it was diluted 
and used in the manufacture 
of branded chewing tobacco 
named “Tulsi Zafrani Zarda”. 
The assessee used to buy a 
similar compound (Lakhnawi 
Kimam) from the market 
from time to time and used 
it in the manufacture of their 
final product. The kimam was 
not edible, it was not capable 
of consumption as such, how-
ever, it was used as preparation 
in the manufacture of branded 
chewing tobacco. 

The Supreme Court ob-
served that the assessee oc-
casionally purchased a similar 
compound viz., Lakhnawi 
Kimam from the market 
for manufacturing the final 
product.  The Apex Court 
held that this fact indicated 
that blending of sada kimam 
with saffron, spices, menthol 
etc., brought into existence 
a distinct, identifiable prod-
uct known to the market as 
‘kimam’.  Such kimam was 
classifiable as chewing tobacco 
or a preparation for chewing 
tobacco under sub-heading 
2409.49/2404.40 of the Cen-
tral Excise Tariff. 

On the issue of invoking 
extended period of limitation, 
the Supreme Court made the 
following observations:
(i) the assessee had been in 

the business of manufac-
turing Tulsi Zafrani Zar-
da for a couple of years 
without disclosing the 
existence of their units. 
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(ii) similar kimam was brought 
from various traders who 
operated from licensed 
units, however, the unit 
where the assessee manu-
factured kimam was not 
licensed, and 

(iii) no central excise records 
were maintained.

The Apex Court thus, con-
cluded that the assessee clan-
destinely manufactured kimam 
without payment of duty and 
held that the Department was 
right in invoking the extended 
period of limitation. 

Note – This case is yet an-
other example where the Supreme 
Court has held that a process may 
be termed as manufacture when a 
new and commercially different 
article having a distinctive name 
and character or use emerges as a 
result of such process. 

3. can a premises be 
registered in the name of two 
different persons?

Manibhadra Processors v. 
Addl. Commissioner of CCEx. 
2005 (184) ELT 13 (Bom.) 

Decision – No, as regis-
tration is always in respect of 
a particular premises and not 
with respect to particular per-
son. A new person can obtain 
registration in respect of a al-
ready registered premises only 
when the person holding the 
earlier registration certificate 
surrenders the registration 
certificate in respect of that 
premises. 

The assessee applied for 
registration of his factory in 
the prescribed manner under 
Rule 9 of the Central Excise 
Rules, 2002.  However, the 
application was rejected by the 
Department on the ground 
that the earlier holder of the 
registration certificate had 
not paid their outstanding 
dues and failed to surrender 
their registration certificate 
with respect to the same fac-
tory premises.  Thus, it was 
contended by the Depart-
ment that no other unit in the 

same premises could be reg-
istered under the rules unless 
the original registration was 
deregistered or cancelled or 
surrendered by such registrant 
and all excise dues cleared. 

A person, who produces, 
manufacturers, carries on 
trade, holds private store room 
or warehouse or otherwise uses 
excisable goods is required to 
obtain registration under Rule 
9 of the Central Excise Rules, 
2002.  Rule 9(2) of the said 
Rules empowers the Board 
to issue notification and to 
prescribe conditions or limita-
tions specifying person or class 
of persons who may not be re-
quired to obtain such registra-
tion. As per Rule 9(3), grant of 
registration is always subject to 
such conditions, safeguard and 
procedure as may be specified 
by the Board in the notifica-
tion issued in this behalf. 

The Apex Court pointed 
out that clause (2) of the said 
notification reads as under:

“Registration of different 
premises of the same regis-
tered person. If the person 
has more than one premises 
requiring registration separate 
registration certificate shall 
be obtained for each of such 
premises.”

The High Court stated that 
it was clear that if one person 
had more than one premises, 
then he had to obtain separate 
registration certificate for each 
premises. It was thus clear that 
registration was always in re-
spect of a particular premises 
and not with respect to partic-
ular person. The High Court 
opined that the intention was 
to prevent successive registra-
tion in respect of same premis-
es. The High Court therefore, 
held that the person holding 
earlier registration certificate 
must surrender registration 
certificate in respect of that 
premises, then only, a new 
person could get registration 
in respect of that premises. 

Note - The High Court has 
taken such a view so as to pre-
vent anybody from walking 
away from the registered prem-
ises without satisfying duty li-
ability.

4. can a refund appli-
cation, which has been filed 
before the prescribed author-
ity, be returned by the said 
authority, without making an 
order?

United Phosphorus Ltd. v. 
Union of India 2005 (184) 
ELT 240 (Guj.)

Decision – No, as the re-
turning of the claim applica-
tion without making an order 
thereon by the prescribed au-
thority amounts to refusal to 
perform the statutory duty, 
of considering the application 
and making an order thereof, 
imposed on it. 

The petitioners submit-
ted refund application under 
section 11B to the Assistant 
Commissioner of Central Ex-
cise claiming the refund of the 
excess duty.  According to the 
petitioners, they had cleared 
the goods manufactured by 
them from their factories 
through their various depots 
by paying excise duty at higher 
value than the value at which 
the duty should have been paid 
by them. However, the refund 
claim application made by the 
petitioner was returned by the 
Assistant Commissioner.  

Under Section 11B of the 
Act, any person claiming re-
fund of any duty of excise 
may make an application for 
refund of such duty to the As-
sistant/Deputy Commissioner 
of Central Excise before the 
expiry of one year from the 
relevant date in the prescribed 
form.  Such application should 
be accompanied by documen-
tary or other evidence to estab-
lish that the amount of duty of 
excise in relation to such re-
fund claim was collected from 
or paid by the applicant and 
that the incidence of such duty 
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had not been passed on by him 
to any other person. Under 
sub-section (2), the Assistant/
Deputy Commissioner is em-
powered to make an order of 
refund. Any person aggrieved 
by any order made under Sec-
tion 11B would be entitled to 
prefer an appeal under Section 
35 of the Act. 

The High Court asserted 
that it was incumbent upon 
the authority to which an 
application for refund was 
made to make an order on 
such application. By return-
ing the refund application 
which was already filed in the 
office of the Assistant Com-
missioner, the officer acted 
contrary to the provisions of 
the Act and the Rules.  The 
High Court opined that once 
an application was filed be-
fore the concerned authority, 
it became a part of the record 
of the concerned authority 
and important original record 
like an application for refund 
could not have been parted 

with by the Assistant Com-
missioner by returning it to 
the claimant. It was held that 
the course adopted by the 
Assistant Commissioner in 
returning the claim applica-
tion without making an or-
der thereon amounted to re-
fusal to perform the statutory 
duty imposed on him i.e., to 
consider the application and 
make an order thereof in ac-
cordance with law. Thus, the 
order returning the applica-
tion of the petitioners for re-
fund of claim was held to be 
illegal and void.

Note – This case establishes 
the principle that the adjudi-
cating authority has to function 
within the framework provided 
by the statute and carry out tasks 
entrusted upon them in the man-
ner prescribed vide such statute. 
Any novel procedure which is not 
contemplated by the Act should 
not be adopted by the adjudicat-
ing authority.

5. should the penalty 
on delayed delivery of goods 

be deducted from the sale 
price for the purpose of as-
sessable value?

HPL Socomac Pvt. Ltd. v 
CCEx., Delhi-III (Gurgaon) 
2005 (182) ELT 191 (Tri. - 
Del.)

Decision – The excise law 
does not provide for deduc-
tion of penalty from the sale 
price for computing assessable 
value, thus penalty cannot be 
deducted from the sale price.

The goods in question 
were electricity meters which 
were delivered after the time 
stipulated in the contract of 
sale. Consequently, penalty 
was imposed on the manufac-
turers for delayed delivery. The 
Tribunal has held that such a 
penalty cannot be deducted 
from the sale price in order to 
arrive at the assessable value 
as penalty is separate from the 
price of the goods and there 
is no provision in the excise 
law which allows deduction of 
penalty from the sale price for 
computing assessable value.
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