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Retrospectivity Paradigm

Sequentially, the Em-
ployees Provident 
Fund Organisation is-

sued three circulars touching 
the Provident Fund liabil-
ity on Encashment of Leave 
amounts.  These would look 
perplexing on close scrutiny, 
as they have caused serious 
consternation among em-
ployees.  There are inherent 
factual inaccuracies and un-
tenable assumptions in those 
circulars.  They are just a 
hushed affair.

In the first circular No. 
C-1/(20)(1) 2003/Misc/D/7 
2 311-415 dt: 4.2.2003 the 
E.P.F. organisation posed a 
question whether basic wag-
es included amount of leave 
encashment by referring to 
the case of Bombay High 
Court of Hindustan Lever 
Employees Union vs. RPFC 
Maharashtra & G. 1995 LLR 
416 and it further enquired 
whether there was any in-
struction/judgment contrary 
to the Bombay High Court 
and if there was any such in-
struction, the same would be 
reported. It further directed 
that the ratio decidendi of 
Bombay would not be imple-
mented until further clarifica-
tion is issued by the Employee 
Provident Fund Organisa-
tion. The net result of this 
circular was that the tunnel 
was going both ways and un-
certainty was abounding and 
conceptual clarity lacking. 
The myth still perpetuated 
and the EPF Organisation 
issued another Notification 
No. Co-ord/3(4) 2002/clari-
fication/7731-3822 dated 
6.5.2004 wherein it was men-
tioned that on referring to 
the verdicts of Hon’ble High 

Courts of Bombay and Kar-
nataka, the Organisation was 
of the view that the leave en-
cashment amount was basic 
wage and hence liable to FP 
contribution.  However, the 
EPF organisation was again 
uncertain and in the last Para 
of this circular it mentioned 
that if there was any judg-
ment/direction issued by the 
High Court contrary to the 
views of Bombay & Karna-
taka High Courts, the same 
should be brought to the no-
tice of the organisation.  In 
this second circular also the 
EPF organisation was not 
sure whether leave encash-
ment amount was really a 
basic wage.  It entertained its 
own doubts and the position 
remained all fluid at the level 
of E.P.F. Organisation.

Then, lastly the EPF or-
ganisation issued a circular 
No. Co-ord/3(4) 2002/clari-
fications/2882 dated 16.5.05.  
This circular dealt with leave 
encashment, clarification and 
effective date of implemen-
tation.  It interalia adopted 
the legal pronouncement 
that leave encashment sal-
ary comes under the ambit 
of  “basic wages” for payment 
of PF contribution. It further 
mentioned that it had received 
certain representation from 
field Officers and Employers 
Associations for fixing the 
cut-off date for implementa-
tion of the judgment.   The 
circular, therefore, concludes 
that for uniform application 
of the judgment, it has been 
decided that Leave Encash-
ment on or after 1.10.94 i.e. 
the date of judgment of the 
Hon’ble Bombay High Court 
would attract PF Contribu-

tion.  A circular is not a no-
tification and it cannot create 
any liability.  It is now very 
doubtful whether the liabil-
ity of PF could be fastened 
on the basis of High Court 
judgement or on the strength 
of the circulars of the organi-
sation.  Moreover, payment 
of PF contribution on leave 
encashment is not recover-
able under charging section 6 
of the Employees Provident 
Fund (Misc. provisions) Act, 
1952 and as the Hon’ble Su-
preme Court says that what-
ever is payable in all concerns 
and is earned by all perma-
nent employees is included 
for the purpose of contribu-
tion under Section 6 of the 
EPF Act. But whatever is 
not payable by all concerns 
or may not be earned by all 
employees of a concern is 
excluded for the purpose of 
contribution.  In this view of 
things it is doubtful whether 
Bombay and Karnataka High 
Courts have laid down the 
correct proposition of law.  So 
the main thrust of this article 
is concerning the cut off date 
i.e. the date of judgement of 
Bombay High Court 1.10.94 
should be resorted to in this 
case.  It is a vastly important 
aspect of this issue.

Under Article 141 of the 
Constitution of India, the 
law declared by the Supreme 
Court shall be binding on all 
courts within the territory of 
India and similarly it shall 
also be law for the land but 
it may not be the position of 
the law declared by the re-
spective High Courts of the 
State. Our Hon’ble Supreme 
Court has a rare reputation 
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of giving weighted judge-
ments on vexed questions 
and propositions of law and 
such verdicts display a unique 
jurisprudential vision.

The question of applica-
bility of a proposition retro-
spectively caught the atten-
tion of our Supreme Court 
and it had laid down a novel 
principle of law in the case 
of Employees State Insurance 
Corporation vs. Hyderabad 
Race Club 2004 III CLR 76. 
This case related to the pro-
visions of Employees State 
Insurance Act, 1948.  It so 
happened that the Hyder-
abad Race Club was brought 
within the preview of ESI Act 
by the notification of 1975.  
However, the club did not 
comply with the provisions 
of the Act and when the ESI 
Corporation sought to fasten 
liability on the club in 1990 

when its inspector visited the 
establishment, i.e. , the club.  
The High Court held that 
the demand for contribution 
for the period between 1975 
and 1986 was unreasonable 
because the law at that point 
of time was uncertain.

The matter therefore went 
to the Supreme Court and 
the Hon’ble Supreme Court 
in the aforesaid case held that 
till 1986, the law in regard to 
an institution like a club com-
ing within the definition of 
“establishment” for the pur-
pose of the Act was nebulous 
and it was so understood by 
the Corporation as well, and 
therefore the High Court 
was justified in coming to the 
above conclusion.  The court 
further held that the corpora-
tion itself did not take any ac-
tion against the club for non-
compliance of its liability for 

15 years until the visit of the 
inspector of the Corporation. 
The law lacked certainty. The 
court, therefore, felt that it 
would be unreasonable to call 
the club to make contribution 
for the period between 1975 
and 1986, and it held that 
the demand against the club 
could not be made.

The ordinary rule is that 
once the applicability of a 
provision is declared by a 
court of law, the same applies 
from the same date.  The law 
is to be enforced from that 
date.  The Supreme Court 
agreed with this rule but held 
that there could be an excep-
tion to this principle depend-
ing upon the facts of the case.  
In the stated case the leave 
encashment amounts were 
not found susceptible till the 
verdict of the Bombay High 
Court as referred above.
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Now, applying the test 
as laid down by the Su-
preme Court on our case at 
hand as regards the liability 
of PF contribution on leave 
encashment from 1.10.94 to 
16.5.05, it is submitted that 
during this period the organ-
isation itself was uncertain 
and hesitant to treat leave 
encashment amount as basic 
wages. This becomes evident 
from the contents of the first 
circular dated 4.2.2003 and 
the second circular dated 
6.5.2004. In these two cir-
culars the organisation en-
quired whether there was any 
case/law/judgment/direction 
contrary to the proposition 
as laid down by Bombay and 
Karnataka cases.  The organ-
isation was itself doubtful, 
shaky, hesitant, uncertain and 
nebulous till it came to a def-
inite conclusion in a circular 
dated 16.5.2005.  A vibrant, 
fast growing Indian economy 
calls for an altogether new 
paradigm on uncertainties 
of law.  The perception that 
such a provision be imple-
mented retrospectively is an-
tiquated and historical, and 
therefore, must be junked.

There are several grounds 
on which the employer 
should challenge this li-
ability before the prescribed 
appropriate forums but it is 
apprehended that such a pro-
cess might take a long time, 
rather years together.  It is, 
therefore, to be on the safer 
side, suggested that employ-
ers start paying this contri-
bution from 16.5.05 under 
protest pendenlite the (check 
phrase) challenge and its out-
come and may take a risk of 
not paying it retrospectively 
from 1.10.94 to 16.5.05.  This 
suggestion is being made be-
cause in the ultimate analy-
sis of things if the employ-
ers loose the battle, the EPF 
Authorities might fasten 
damages, interest, penalties, 
etc. on the dues determined 
by them and being payable at 
least from 16.5.05.

As has been observed by 
our Apex Court, it is neces-
sary for us to develop a prag-
matic approach to problems 
dogging industrial relations 
and over-expensive interpreta-
tion would only be deterrent to 
both employers and employees.  
Even then no just solution can 
be offered. In such a situation, 
a golden mean may be arrived 
at and for this in the aforesaid 
case you may take to legal battle 
for the past period and pay the 
contribution henceforth under 
protest, depending on the result 
of the actions that the employ-
ers may take. Exploitation of 
workers and the employers has 
to be equally checked and this 
should be our new perception 
in dealing with industrial laws 
interpretation.  Only rare intel-
lectual dexterity could concep-
tualise this proposition of ap-
plying this law retrospectively. 
We cannot be rhetoric in such 
issues. r
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