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Judiciary Metamorphosing Industrial Law

Precisely speaking, to evaluate the trends 
of judicial verdicts touching industrial 
relations is like scatting on thin ice because 

courts sometimes play Hamlet with a particular 
proposition of Industrial Law. The judicial 
thinking has, therefore, during the last four 
decades undergone radical changes.  Previously 
there was very little industrial litigation but it 
grew with the industrialisation of the country 
and if we were to locate some period when 
the law undertook a new trend around unfair 
and illegal termination of services, including 
retrenchment. It was a period which could 
be aptly described as the Krishna Iyer–Desai– 
Chinippa Reddy era.  During this period legal 
formalism yielded to equitable pragmatism and 
for the first time there surfaced an emotional 

inclination on the part of the adjudicator unto 
the weaker segment of society i.e. the workman.  
During this period the Apex Court doled out 
handsome compensation to the workman 
for alleged illegal termination when his case 
dragged on for years together and the court 
looked hesitant in imposing a workman on an 
unwilling employer.  This was the period when 
a departure was made from the normal rule of 
reinstatement.

Then there was a period when the Court 
balanced the interest of employer and workman 
but here also the court could not get rid of its 
bias in favour of the workman and the court 
unwarrantedly unsettled the previously settled 
law in Bangalore Water Supply Sewerage Board 
V/s. A. Rajappa and others 1978(3) LLJ 359.  Then 
the Court refused to follow the principle of stair 
decisis and the scheme of the Act.  The case 
of Sunder Money is an instance in this regard 
where it was held that every termination was 
retrenchment except the cases as enumerated 
in the definition of retrenchment. This period 
may even be termed as a judicial activism in 
industrial adjudication.  During this period there 
were certain decisions, which compounded the 
confusion.

There was a time when political leaders and 
those desiring to join their rank and file thought 
that workers could do no wrong even illegal 
strikes were tolerated and condoned and some 
times wages for strike period were paid.  It was a 
time when a worker could not be dismissed not 
even for confessed theft.  An industrialist aptly 
observed, “It was easier to divorce your wife than 
dismiss your worker.”  Any retrenchment had to 
be with the consent of the State Government 
and that consent never came.  It was because 
unions enjoyed political clout—once a person 
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was in employment, he was in forever.  In this 
context our labour laws succeeded very well.  
But there were two serious drawbacks.  First, 
they failed to generate new employment; and 
second, they failed to increase productivity.

Naturally, management had gone in for 
more capital-intensive methods of production 
because machines didn’t ask for bonuses, 
they didn’t go on strike and they didn’t refuse 
retrenchment.  The wages of our workers were 
low but productivity was still lower.

For a long time, we failed to recognise that 
employment was contract-driven when even 
China, who was definitely more socialist than 
we were and also more market driven than us, 
had. At that time the National People’s Congress 
had adopted new a labour policy, which was 
effective from 1st January 1995. It made an 
employment contract to be respected by both 
sides. It recognised the rights of workers and 
equally stipulated the duties they could not 
neglect.

A necessity was, therefore, felt that if we were 
to be a part of global economy we had to follow 
its rule.

A need was felt that there should be some 
basic attitudinal shift in the judicial thinking 
on industrial adjudication and the court must 
get out of the box thinking if we were to 
achieve this objective. And the globalisation 
of the economy for expeditious growth has 
changed the economic scenario drastically and 
brought corporate restructuring, optimisation 
of productivity, quality and cost reduction and 
customer service to the center of enterprise 
management. The globalisation process is aimed 
to infuse competitiveness in our system in order 
to cater to the changing demands.  To meet this 
requirement, special emphasis needs to be given 
to value creation by improving productivity, 
reduction in cost, quality improvement of 
existing human resources and recruitment of 
competent persons because we are operating 
in fiercely competitive environment.  This 

state of affairs has necessitated another look 
at our labour laws, which no longer need to 
be devoid of practical relevance. A need was, 
therefore, felt even in our judicial quarters that 
we should adopt an operational flexibility in the 
construction of labour statutes with a view to 
moderating letters of this law in tune with the 
times.  This approach, thus, assumes that this 
legislation must have a purpose, the essence 
of which must be rooted in the dynamics of 
the society.  The industrial adjudicator should, 
therefore, short of being a legislator, posses an 
aggressive stance in balancing the interest of 
labour and capital.

With the aforesaid backdrop, it is further 
submitted that the years 2003-2004 and more 
particularly year 2005 have been of a great 
significance from view point of employer-
employee relationship because the highest 
court of the land, with its unique jurisprudential 
vision, has established a rule of discipline and 
wok culture in the industry.  It has held that it shall 
not countenance any premium on negligence, 
indiscipline, absenteeism, misappropriation 
and the like.

Significantly in the year 2003 the Supreme 
Court in T.K. Rangrajan V/s. Government of Tamil 
Nadu & Others 2003 CLR (III) 505 ruled that the 
government employees have no “fundamental, 
legal moral or equitable right” to go on strike 
even for a just cause.  The court—while disposing 
of a batch of 6 petitions challenging the dismissal 
from service of 17 lac Tamil Nadu Government 
employees—observed that apart from statutory 
rights, government employees cannot claim 
that they can take society at ransom by going on 
strike.  This epoch making judgement of Apex 
Court was at variance with its own verdict in 
B.R. Singh’s case AIR 1990 SC I where the Supreme 
Court observed and laid down the law in these 
words “the right to demonstrate and the right to 
strike is an important weapon in the armoury of 
workers. The right has been recognised by almost 
all democratic countries. Though not raised to the 
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high pedestal of fundamental right, it is recognised 
as a mode of redress for resolving the grievances 
of the workers”.  The aforesaid case of T.K. 
Rangarajan very clearly underlines the struggle 
of the country to come to terms with the outcry 
for labour reforms and it can be termed to be a 
road map to jettison the strike hangover.

Then again, the Supreme Court in the case 
of Indian Railway Construction Company Ltd 
V/s. Ajay Kumar 2003 (4) SCC 579 ruled that the 
domestic enquiry can be dispensed with if the 
disciplinary authority is satisfied that it was 
not reasonably practicable to hold an enquiry. 
Similarly, it held that reinstatement did not 
automatically entitle the employee to full back-
wages. It also deprecated the high handed 
and recalcitrant attitude of the delinquent and 
very succinctly observed that every employee 
is a part of a functioning system, which may 
collapse if its functioning is affected improperly. 
For smooth functioning, every employer 
depends upon a disciplined wok-force. In the 
name of presenting demands they cannot hold 
the employer to ransom. At the same time the 
employer has a duty to look into and as far as 
practicable, obviate the genuine grievances of 
the employees.  The working atmosphere should 
be cordial, as that would be in the best interest 
of the establishment. Unless an atmosphere of 
cordiality exists there is likelihood of inefficient 
working and that would not be in the interest 
of both employer and employees. If an act 
or omission of an employee reflects upon his 
character, reputation, integrity or devotion 
to duty or is an unbecoming act, certainly the 
employer can take action against him.

In the year 2004, the Supreme Court in the 
case of Management of Krishna Kali Tea Estate 
V/s. Akhil Bharitya Chaha Mazdoor Sangh 2004 
(III) CLR 755 held that the Labour Court was not 
bound by the findings of the Criminal Court 
and that on evidence before it, the Labour 
Court could hold all the workmen who took 
part in the incident as guilty. It means the court 

was more concerned with the discipline of 
the establishment than technicalities of law of 
evidence. The Supreme Court has also given its 
nod for dismissal of an employee from service. 
It held that acquittal in criminal proceedings 
would not prevent the disciplinary authority 
from dismissing a delinquent employee. The 
court, in a series of judgments, had approved 
dismissal of a worker for sleeping during office 
hours, using abusive language, assaulting his 
boss, harassing senior officers in an organisation 
and long absence from duty. In all these cases, 
it held that punishment of dismissal for such 
acts of misconduct by employees could not be 
construed as disproportionate to the charge.

Then, in Ahmedabad (P) Primary Teachers 
Association V/s. Administrative Officer 2004 (1) 
CLR 496, the Supreme Court held that `Teachers’ 
were not employees under the provisions of 
the Gratuity Act.  Then the Supreme Court in 
the case of Indrabhanu Gaur V/s. Committee, 
M.M. Degree College 2004 (1) CLR 286 held that 
unless prejudice is shown and established mere 
non-payment of subsistence allowance would 
not ipso facto vitiate the proceedings in every 
case.

Now, before embarking on the judicial high 
lights of 2005, it is a welcome sign that during 
this year also the Supreme Court held in most of 
the cases that consideration of the interests of 
industry as well as workmen are essential, else 
common good would be sub served for where 
will the job seekers seek if the job creators are 
always treated unjustly.  Exploitation of workers 
and employers has to be equally checked. The 
Hon’ble Supreme Court wants to accord fair 
play to both employer and workmen. There is 
thus an attitudinal change in the approach of 
judiciary from then to now so that industries 
are put on the fast track, in tune with open and 
global economy.

The judgements during this year signal that 
the Supreme Court does not want to be a mute 
spectator to the on-goings on the economic 
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front of the country. It stands for the country 
to make phenomenal economic strides by 
creating a congenial atmosphere of wok and 
work culture and by striking a heavy blow on 
militancy, indiscipline, and unruly and riotous 
behaviour of the workmen.

In Bharat Forge Co. Ltd. V/s. Uttam Manohar 
Nakate, 2005 LLR 210 (SC), it has been held that 
the dismissal of an employee, found sleeping 
during working hours, will be justified. The 
Division Bench of the High Court has committed 
manifest error in holding the punishment of 
dismissal, as imposed by the employer, as it 
was shockingly disproportionate to the act of 
misconduct.

In Mahindra and Mahindra Ltd. Vs. N.B. 
Naravade etc., 2005 LLR 360 (SC), it has been held 
that the dismissal of a workman for using abusive 
language cannot be held to be disproportionate 
when the Labour Court and the High Court have 
held that the language used by the workmen was 
filthy, and cannot be tolerated by any civilised 
society, hence the use of such abusive language 
against a superior officer, that too not once but 
twice, in the presence of his subordinates could 
not be termed to be an indiscipline calling for 
lesser punishment.

In Madhya Pradesh Electricity Board Vs. Jagdish 
Chandra Sharma, 2005 LLR 420 (SC), it has been 
held that when punishment of termination is 
doled out for hitting and injuring a superior 
officer supervising the work of the employee, 
with extenuating circumstances established, it 
could not be said to be either unjustified, unduly 
harsh or disproportionate.

In Muriadih Collery of Bharat Coking Coal Ltd. Vs. 
Bihar Colliery Kamgar Union Through Workmen, 
2006 LLR 1085 (SC), the Supreme Court has 
confirmed and held that the assault on the senior 
officials by the workmen in discharging of their 
duties is a misconduct and in such a situation 
the officials, who are managing the affairs of an 
industry, will be demoralised. Hence, in view of 
the factual situation, the orders of the courts 

below modifying the punishment of dismissal 
could not be sustainable.

In V. Ramana Vs. A.P.S.R.T.C. & Others, 2005 LLR 
1089 (SC), it has been held that a bus conductor 
holds a post of trust and as such if guilty of breach 
of trust, he should be given the punishment of 
removal from service as imposed, after holding 
disciplinary proceedings which had been rightly 
up held by a larger bench of the High Court. 
Hence, the Supreme Court will not interfere in 
the appeal filed by the conductor. Also, the Court 
should not interfere with the administrative 
decision of the employer unless it was illogical 
or suffered from procedural impropriety or was 
shocking to the conscience of the court, in the 
sense that it was in defiance of logic or moral 
standards.

In U.P State Brassware Corpn. Ltd., & Anr. Vs. 
Udar Narain Pendey, 2006 ILLN 125, the Supreme 
Court observed that with the passage of time, a 
pragmatic view of the matter is being taken by 
the court realising that an industry may not be 
compelled to pay to the workman for the period 
during which he apparently contributed little 
or nothing at all to it and/or for a period that 
was spent unproductively as a result whereof 
the employer would be compelled to go back 
to a situation, which prevailed many years ago, 
namely when the workman was retrenched.

In the aforesaid case, the Supreme court 
changed the earlier law and ruled that when the 
workman did not raise any plea in the written 
statement that he was not gainfully employed 
during the said period whereas it is now well 
settled by various decisions that although 
earlier, the Apex court insisted that it was for 
the employer to raise the aforementioned plea 
but having regard to the provisions analogous 
thereto, such a plea should be raised by the 
workman. Through this case, the Apex Court has 
metamorphosed the entire law on the subject.

In Hombe Gowda Educational Trust Vs. state 
of Karnataka, 2006 (1) SCC 430, the Apex Court 
observed that “a person, when dismissed from 
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service, is put to a great hardship but that would not mean 
that a grave misconduct should go unpunished. Although the 
doctrine of proportionality may be applicable in such matters, a 
punishment of dismissal from service for such a misconduct of 
assaulting a superior at the workplace cannot be said to be good 
for maintenance of discipline, which is equally important.

In the case of Union Public Service Commission Vs. Girish 
Jayanti Lal Veghela & Others, 2006 (2) SCC 482, the Supreme 
Court made a very apt observation when it said that a private 
employer in India enjoys almost complete freedom to select 
and appoint anyone he likes and there is no statutory provision 
mandating advertisement of post or making of selection strictly 
on merit even though some kind of competitive examination is 
held. Equally, an employer has absolute liberty to appoint a less 
meritorious person except those governed by the definition of 
workman and are governed by the provisions of the Industrial 
Disputes Act. An employee working in a private establishment 
does not enjoy any statutory protection regarding his tenure 
of service. By this verdict, the Apex Court has conceded a lot of 
liberty to the employer and in that perspective this judgement 
is a very important one.

On the powers of the Higher Tribunals on Section 11-A of 
the Industrial Disputes Act, the Supreme Court has crystallised 
the law and has observed that the “tribunal” does not act as a 
court of appeal and substitute its own judgement for that of 
the management and that the tribunal will interfere only when 
there is want of good faith, victimisation, unfair labour practice, 
etc., on the part of the management. Section 11-A cannot be 
considered as conferring any arbitrary power of the Industrial 
Tribunal/Labour Court. The power under Section 11A of the Act 
has to be exercised judicially. There is no such thing as unlimited 
jurisdiction vested with any judicial or quasi-judicial forum. An 
unfettered discretion is a sworn enemy of the constitutional 
guarantee against discrimination. An unlimited jurisdiction leads 
to unreasonableness.

In this regard, the Hon’ble Supreme Court has made 
very pertinent observations in the case of LIC of India Vs. R. 
Dhandapanim, 2006 (1) LLN 491, that the power under section 
11A has to be exercised judiciously and the Industrial Tribunal 
or Labour Court, as the case may be, is expected to interfere 
with the decision of management under Section 11-A of the 
Act only when it is satisfied that the punishment imposed by 
the management is wholly and shockingly disproportionate to 
the degree of guilt of the workman concerned. To support its 
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conclusion the Industrial Tribunal or the Labour 
Court, as the case may be, has to give reasons 
in support of its decision. The power has to be 
exercised judiciously and mere use of the words 
‘disproportionate’ or ‘grossly disproportionate’ 
by itself will not be sufficient.

In recent times, there is enough evidence 
of this perhaps well meant, but wholly 
unsustainable, tendency towards denudation 
of the legitimacy of judicial reasoning and 
process.   The relief granted by the courts must 
be logical and tenable within the frame work 
of the law and should not incur and justify 
the criticism that the jurisdiction of the courts 
tends to degenerate into misplaced sympathy, 
generosity and private benevolence.   It is 
essential to maintain the integrity of legal 
reasoning and the legitimacy of the conclusions.   
They must emanate logically from the legal 
findings and the judicial result must be seen to 
principled and supportable by those findings.

Therefore, it follows that insertion of Section 
11-A has not made any substantial difference 
and the decision arrived at by the management 
observing all principles of natural justice would 
remain immuned for being interfered lightly.

As we all know that lack of flexibility, over 
protection of workers and outdated labour laws 
have created hurdles in our onward march of 
economic development. The Second National 
Commission on labour laws had made some 
suggestions for removing these irritants and 
stumbling blocks, but on account of political 
compulsions, no steps have been taken. But 
recent trends show in the verdicts of the Supreme 
Court and High Courts, which now don’t hesitate 
to oppose indiscipline, outrageous and blatant 
behaviours, that there is a perceptible change 
in the mindset of the Indian Judiciary in the area 
of discipline and disciplinary procedure, service 
contract and standing orders, compliance of 
principles of natural justice, strikes, bandhs and 
demonstrations, layoff, retrenchment, transfer 
and closure, notice of change voluntary and 
compulsory retirement, etc. and no premium is 

now placed on indulgences and malpractices and 
wrong doing on the part of the workman. These 
verdicts of the judiciary are very illuminating 
and they reveal a highly objective approach 
and an incisive and penetrating mind. Enough 
of legislative surgery has since been done and 
many provisions have been amputated by 
interpretative therapy and hitherto inherent 
disequilibrium has been mitigated. Therefore, 
it is expected that the workman would develop 
a vision and abandon their militant methods 
of damaging production and productivity and 
shall understand that their true well being lies 
in the disciplined and unhampered functioning 
of the instruments of production in their 
establishment with optimum productivity.

In industrial adjudication, there was a time 
when any stick was good enough to beat the 
management and courts evolved new theories 
and several interpretative therapies to safeguard 
the interests of workmen vis-à-vis employers 
and during its life of half a century and little 
bit, several of the provisions of the Industrial 
Disputes Act have been recast even by means 
of legislative surgery. However, the key for 
achieving lasting salvation of the workmen is 
to make them self-reliant and self-supporting 
and this can only be done by their proper 
grounding and for this, the very infrastructure 
of the present law relating to industrial relations 
needs a thorough relook.

Despite avowed pronouncements, the 
Coalition Governments have not been able to 
bring about the necessary changes in labour 
laws. The judiciary is thereafter getting aware of 
the impending needs of our galloping economy 
and has taken to itself the job of ensuring 
disciplined functioning of the instruments 
of production, and simultaneously ensuring 
fair play to the working class by interpreting 
industrial law in such a manner that interests 
of the employers and workmen are evenly 
balanced without discrimination. The judiciary 
now does not smite the employer for obvious 
reasons. r


